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BRTEF FOR RESPOIIDENT

prelLnLnary Statement

Petit ioner-appellant Michael Mantel l  (.peti t ioner,)

appeals from a september 30, ]-ggg order of the supreme court, New

York County (Irehner ,J.), entered November 15, 1999, denying his

petition under cPtR article 78 for a writ of mandamus, and granting

the cross-motion of respondent Commission on ,fudicial Conduct of

the state of New york (ocommission") to dismiss the petit ion. The

petition eought an order compelling the commission to conduct an

investigation of the Honorable Donna G. Reeant, Judge of the

Criminal Court of the City of New york (..iludge Reeant,, ) , based on

a complaint petit ioner f i led with the commission on september 29,

L999 concerning ,Tudge Recant.



1- whether a writ of mandamus is available to compel

the commission to conduct an investigation of a judge based upon

the complaint of an attorney, where the conmission has the

discretion under the governing Iaw to dismiss the complaint without

investigation?

The Supreme Court concluded that a writ of mandamus does

not  l ie  and d ismissed the pet i t ion

2. whether petit ioner had standing to charlenge the

commission's determination to dismiss the complaint, where

petit ioner is neither within the zone of interest of, nor injured

by, the Commission,s determination?

The Supreme Court did not reach this question.

Statement of the Caee

A. Statutory Franework

The Conrmission was established pursuant to the New york

state constitut ion and ,Judiciary Law to receive, init iate,

inwestigate, and hear complaints with respect to the eonduet,

qual i f icat ions,  f i tness to  per form,  or  per formance of  o f f ic ia l

duties of any judge or justi-ce of the unif ied court system. N.y.s.

C o n s t .  ,  A r t i c l e  V I ,  S  2 2  ( a )  ;  J u d .  L .  S S  4 ! . L ,  4 2 . ! .

The Commission has general jurisdict ion

and hear complai-nts with respect to the eonduct,

to  invest igate

qual i f icat ions,



f i tness to perform, or performance

York State judge.  See Jud. .  L .S

provides in pert inent part, that:

On September

the Commission against

of off icial duties of any New

44 .L.  .  ,Judic iary  Law S 44.L

Upon receipt of a complaint (a) the commission
sha11 conduct an investigation of the' complaint; or (b) the commissi_on may d.ismiss
the complaint i f  i t  d.etermines that the
complaint on its face lacks merit

Furrher ,  22 NYCRR S ZOOO.3 (a)  and (b) ,  which were

promulgated pursuant to the commission,s powers and duties as set

forth in Article vr s 22 (c) of the New york state constitution and

,rudiciary Law s 42 (s) (the commission has the power and duty to

adopt and promulgate ruLes and procedures to carry out the

provisions and purposes of this art icle), forlow the langtrage of

'rudiciary Law s 44(r) and state, in pert inent part, that:

(a) !{hen a complaint is received or when the
administrator,s complaint is f i led, an init ial
review and inquiry may be und.ertaken.

(b) Upon recej_pt of a complaint, or after an
initial review and inquiry, the complaint may
be dismissed by the Commission, or, when
authorized by the Commission, an investigation
may be undertaken.

B .

28 ,  1999 ,  pe t i t i one r ' f i l ed  a

,Tudge Recant . l  R.  15,  20-24 .

eomplaint with

The eomplaint

rA11 page references
pet i t ioner- appeJ_1ant are

to the Record on Appeal
p r e c e d e d  b y . . R . , , .

f i led by



(a) changed her ruling on a matter

before her on the basis of her personal reaction to petitioner; (b)
engagred in a display of ..intemperate 

cond.uct,,; (c) made remarks on
the record which were a g'ross departure from required courtesy and
civi l i ty; (d) engaged in ex parte communications with petit ioner,.
(e) advised petiti-oner what should be done by petitioner to change

the "court 's att i tude" , '  and (f ) removed petit ioner from the
cour t room.  R .  ! 6 ,  20_24

al legred that ,Judge Recant:

By letter dated ,January

petit ioner that i t  had dismissed

Commission concluded ..that there

4, L999, the Commission advised

his  compla int .  R.  L7,  49.  The

was no indication of judicial

c .

misconduct upon which to base an investigatS-on.,, R. 49.

By Notice of petit ion and verif ied Amended petit ion,

dated June 15, rgg9, f i led in supreme court, New york county,
petitioner sought a writ of mandamus directing the commission ..to

conduct an investigation of ,fudge Recant, pursuant to Article 2 (A)
of  the Judic iary  l_ ,aw of  the State of  New york,  S 44(L) . ,  R.  13,
L7 '  Petit ioner al leged that the commission,s refusal to conduct an
investigation was arbitrary and capricious and a failure to perform
a duty enjoined upon it  by law. R. L7.

on .Tune 23, rg9g, the commission eross-moved to dismiss
the amended petit ion for fai lure to state a cLaim upon which rel ief



can be granted.  R.  SO.

On September 30, 1999, the Supreme Court (Lehner ,1. )
issued an order denying the petition and grranting the cross-motion

to dismiss. R. 4_12. In the decision, the Supreme Court concluded
that: (1) mandamus does not r ie because the commission had
discretion under the relevant statute to dismiss a complaint
without conducting an investigation; and (2) the decj_sion not to
i n v e s t i g a t e  i s  n o t  s u b j e c t  t o  j u d i c i a l  r e v i e w .  R .  6 , 7 , 1 0 ,  : l 2 .

By Notice of Appeal dated November S, 2OOO, petit ioner

appealed to this Court from the September 30, 1999 Order of Supreme
Court, dismissing the art icle 28 petit ion. R. 3.

ARGI'UEITT

POr!E r

I{AIIDAITUS DOES NOT LXE TO COMPEIJ TEE
couurssroN TO TNVESTTGATE AII
ATTORITEY' S EOMPIJATIIP

The court below properly dismiesed the petit ion because
"the ,Judicial commission,s actions at issue here were within i ts
authority'o R' 5. specif icalry, the court correctly found that the
decision whether to investigate a complaint fo'I0wing init ial

revieiv rests in the exclusive discretion of the commission and thus
is not subject to mandamus to eompel. R. ?.

rt is well settred that mandamus to compel is unavailable

where a petitioner seeks a court order compelling a body or officer

i

I

:



to perform a statutory duty which is entirely discretionaa,L. eounty

7 6  N . Y . 2 d  6 7 5 ,  6 7 8  ( 1 9 9 1 ) ;

,  6 !  N . Y . 2 d  5 2 5 ,  5 3 9  ( 1 9 8 a ) ;  
%

,  5 2  N . Y . 2 d  8 8  ,  9 6  ( 1 9 8 1 ) .

Here, eiD examination of the relevant constitutional, stsatutory and
reguratory authority makes crear that the commission,s decision
whether to investigate a complaint is an entirely d,iscretionary
duty.

'Iudiciary Law s 44(L) provides, in pertinent part, that:
" [u] pon receipt of a complaint (a) the commission sha'l cond.uct an
investigation of the eomplaint; or (b) the commission rnev._-d.i$gi*Ee

merit '  ' "  (emphasis added). while petit ioner argues that the
conrmission must investigate j-f the complaint does not lack merit on
its face, he ignrores the fact that the statute specif ical ly leaves
that determination to the Commission. Once the Commission
"determines,, 

that the complaint 1acks merit,  i ts only mandatory
duty is fulf i l led' The correctness of that determination is not
subject to judicial revi-ew. rf the statute were not intended to
leave the determination of whether an investigation is cal led for
to the sole discretion of the Commissio$, the .. i f  i t  determines,,
lang,uage of . fud.iciary Law S 4+ (t) would be superf luous.

This broad discretion is also manifested in the relevant



regruJ-ations, which place no constraints on the commission, s

authority to determine whether an investigation is appropriate.

The Commission promulgated these regrulations in aeeordanee with the

New York State Constitut ion Art icle VI S 22 (c) and Jud.iciary Law

S 42 (5)  to  carry  out  i ts  purpose.  22 t [yCRR S ZOOO.3 (a) ,  s ta tes,

' [wJhen a eomplaint is received or when the administrator,s

complaint is f i Ied,

(emphasis added) . 22 IvycRR s zoo0.3 (b), statee, in relevant part,

"[u]pon receipt of a complaint, or after an init ial review and

inquiry, the complaint mav be dismi ssed by the Commission, ot, when

aut'horized by the Commission, an investigation may be undertaken

. . ." (emphasis added)

"Where the interpretation of a statute or its application

involves knowledge and understanding of underlying operational

practices or entai ls an evaluation of factual data and inferences

to be d.rawn therefrom, the courts regrularly defer to the

governmental agency charged with the responsibility for

administration of the sEatute. rf  i ts interpretation is not

irrat ional or unreasonable, i t  wil l  be upheld.,,  Kurcsis v.

Merchan ts  Mu tua l  rnsu rance  co . ,  49  N .y .2d .4s7 - ,  4sg  (19g0) .  Acco rd . ,

Howard  v .  W l rman ,  28  N .y .2d  434 ,  439  ( l _921 )  .  The  Commiss ion ,s

determination to dismiss petit ioner's complaint is consistent with

its eonstitut ional mandate because there is no requirement that



act ion be taken. pet i t ioner

Commission, s interpretation

ineorreet.

has fai led to demonstrate that the

of the statutes and regulations is

Thue, the lan9uage of the ,rud.iciary Law and the

commission's regurations makes plain that the commission is vested

with discretion to determine whether to investigate or dismiss a

written complaint and therefore cannot be compelled to investigate

by mandamus. R. G. As the court berow correctly stated, while the
'filing of a complaint triggers the commissi-on,s authority to

eorm'.enee an investigation into the alleged improprieties,,, it does

not require or eompel the commission to conduct an investigation

merely because a eompraint is f i led arleging judicial misconduct.

R-5 (c i ta t ions omi t ted)  .

The court below relied on

Conduct ,  L24 A.D.2d , -067 (4th Dep, t  198G),  which involved an

adminis t rator ,s  compla int  pursuant  to  Judic iary  Law S 44.2 ( i .e . ,

a complaint init iated by the Commission itself),  to support i ts

conclusion that the governing laws do not require the commission to

conduct an investigation forrowing the f i l ing of a compraint. rn

Doe' the Appellate Division held that the oi lud.iciary Law does not

require that any action be taken regarding an administrator,s

complaint" and that the commission may dismiss it at anlz time. R.



6,  7 (c i t ing Doe,  L24 A.D.2d,at  r -067-5g) .  Even though Doe involved
an administrator,s complaint and not an attorney,s eomplaint, the
court below correctly observed that ..the langruagre grranting the
'Jud'icial commission the wide latitude to decide whether or not to
investigate a charge does not distingruish between the two
delineated t lpes of complaints. '  Therefore, an investigation is
not mandated no matter what the source of the complaint. R. 7.

. This same conclusion hras reached by the court in sassower
v. Commission on Judicial Conduct, fndex No.  tOgLAt /gS (Sup.  et .
N.Y.  Co.  1995) .  There,  the cour t  (Cahn J. )  heId that  no duty  to
investigate exists beeause o [a] review of the complaint by the
Commission

at 4 (emphasis added). The court relied upon the enabling
statutes and the regrurations in concluding that the ..Legislature

has given the commission broad discretion in exercising its powers
and carrying out i te duties ' '  rd' at 7 - specif ical ly, the court
concluded that the "term ' investigate, 

as used in the sections of
the constitut ion and statutes herein quoted do not require any.
specif ic form of inguiry into the complaint,,  and that an .. init ial

review and inqulnf is part of the commission,s investigat.ory task.

Index No.

(mandamus

(appeal pending)

to investigate

See a1so 
,

Lo85s1, / 99 (Sup .

unavailable to

C t .  N . y .  C o .  L 9 9 9 )

require Commission

9



par t icu lar  compla int ,  adopt ing decis ion in  ManteLl_) .

elearly, the commission,s actions in this case hrere in

accordance with the New York state constitution and j-ts enabling

statutes, which provide the commission with the discretion to

determine whether a complaint lacks merit after an initial review.

rn dismissing petit ioner' s complaint after *careful consideration, o

the commiseion performed its functions as required by law.

Petit ioner,s rel ianee on

,  50  N .Y .2d  597  (1980)  i s  m isp laced .

Contrary to  pet i t ioner ,s  content ions,  pet i t ioner ,s  Br ie f  a t  3_4,

Matter of Nieholson does not stand for the proposition that the

commission is required to investigate following the receipt of a
compraint- First, Nicholson did not involve a deeision by the

Commission not to invest,igate

involved an effort to enioin

complaint. Rather, Nicholeon

ongoing investigation by the

a

an

commission' rn addit ion to being factually dist ingruishable from

the instant case, Nicholson, did not suggest that a court may

review and overrure the. commission's determination that a eomplaint

Iacks merit and thus should not be investigated. Rather, the Court

reaff irmed the proposit ion that the commission has the d.iscretion

to determine whether a complai_nt. is .. facialIy inadequate. o 50

N . Y . 2 d  a t  d 1 0 - L 1 .  S u c h  w a s  t h e  c a s e  h e r e .

purther, the court below properly analogized the role of

the commission to that of a proseeutor. Because the commission,s

1 0



functions are in many

prosecutor, they are not

respects similar to those of a public

appropriately subject to judicial revj-ew.

Misc.2d 509,  5L3 (Sup.  Ct . ,  eueens Co. ,  1959) ,  appeal  d . iSmieSed,  tO

A.D .2d  908  (2d  Dep t . ) ,  mo t ion  fgg  l eaye  !g  aopea l  den ied ,  I  N .y .2d

750  (1950) ,  ee r t .  den ied ,  364  U .S .  g44  (19G0)  ( cou r t  i s  w i thou t

authority to substitute its judgrment for that of district attorney,

therefore, petit ion to compel prosecution prohibit,ed) ).

Finally, othe conclusion that the ,Judicial commission, s

decision to dismiss the instant complaint without investigation is

not wulnerable to a writ of mandamus is also supported by a review

of comparable charlenges to Ehe decisions of attorney disciplinary

committe€s,o which are exempt from judicial review. R_? cit ing

c l0uden v-  L ieberman,  ] .gg2 wL 54370 (E.D.N.Y.  L9g2)  and schaehter

,  2 L 2  A . D .  2 d  3 7 g  ( 1 s t  D e p , t ) ,

appea l  d i sm issed ,  B5  N .y .2d  83G ( l _995)  .

Aecordingly, the Supreme Court

petit ioner was not entit led to a writ of

Porl[r rr

PETITIOIIER IJACKS STA}iTDING TO SI,E

petit ioner lacks standing to challenge

determination to dismiss the complaint pursuant

the Commi=" ion '=

to ,Judiciary Law

R .  4  ( c i t i n g  W a y t e  v .  U n i t e d  S t a t e s ,  4 7 0  U . S .  5 9 8  ( 1 9 8 5 )  ) ;  R .  B ,  g

(c i t ing  
,  2o

correctly determined that

mandamus.

1 1



S 4 4 . 1  ( b )  a n d  2 2  N y C R R  S 7 O O O . 3 .

fn order to establish standing to challengre the

commission's determination, petit ioner must show, inter aria, that

1) the interest aeeerted is arguably within the zone of interest to

be protected by the statute, and 2) the determination had a harmful

effect upon him.

3 8  N . Y . 2 d  6 ,  8 - 1 1

7 6  N . Y . 2 d  4 2 8 ,

cr i ter ia .

Matter of Dairylea Cooperative. fnc. v. Walkley,

(1975) .  See  a l so  
i g ,

433  (1991) .  pe t i t i one r  f a i l s  t o  mee t  t hese

First, peti t ioner is not within the zone of interest

protected by the statute. while the statutes and regrulations

governing judicial misconduct are desigrned, in part, to prot.ect the

public in generar from unqualified or ineompetent judges, such a

generalized purpose is insufficient to confer standing on a member

of the general public even upon the person who firee the

complaint against a judge- To give standing to everlr dissatisfied

complainant whose complaint is not acted upon by the commission in

the way that the petit ioner would l ike, would unnecessari ly and

unduly burden the conrmission with litigation and interfere with the

exerc ise of  i ts  d iscret ion.

In

240 N.y.  89 (1925) ,  the cour t  o f  Appeals  held
City of New york,

1,2



that the bar association which had presented a petit ion to the

Appellate Division alleging misconduct on the part of an attorney

sras not "agfgrievs6" by and "orrld ,rot challenge the Appellate

Division's decision not to take action against the attorney. The

court found that, although the bar association had an interest in

and responsibility to uphold the standards of the profession, othis

interest is of a general character such as theoretically is shared

by everlf member of the profession. and that it is not such a

specif ic, personal and lega1 interest as makes the association a
party 1egally agg,rieved within the meaning of our statutes., r-d.

a t  9 4 .  S e e  a l s o  
,  1 5 5  A . D . 2 d  8 2 3 ,  g 2 S  ( 3 d

Dep't 1989) (noting, without deciding, that .eerious questions

exist" whether a District Attorney has etanding to compel the state

Pol ice to  complete an in ternal  invest igat ion)  ,  a f f ,g ,140 Mise.2d

894'  898 (sup.  c t . ,  s t .  Lawrence co.  19gg)  ( . ,cour t  has some doubt ,

that the mere fact that the petit ioner init iated the compraints

agtainst the members of the New York state police should in and of

i tself confer standing " but f inding that he had standing as

the Dis t r ic t  At torney) .

petitioner arso fails to establish the second

for standing because he does not aIIege any injury in

institution of d.isciplinary proceedings can have severe

requirement

fact .  The

implication

1 3



for the judger ds it can result in the suspension or removar from
off ice. Jud. L. S 44.2. To be sure, the powers of the Commission
must be ueed and administered in a part icularly judicious and
lawful rnanner that balances the need for public confid.ence in our
state judicial system with the need to avoid unwarranted injury to
judicial reputations.

,  9 3  M i s c . 2 d  5 1 6 ,  5 1 8
(sup' ct" Eire and Niagra co., LgTg'). However, the init iat ion of

an investigation or disciplinary proceeding againet a judge has no
direct benefit to petitioner because it resurts in neither monetar'
nor injunctive rel ief for him.

petit ioner is thus not harmed by the commission,s

determination to dismiss the complaint, rather than proceed with a
more formal investigation or charges. Accord.ingly, the petition

should be dismissed for lack of standing.

, gupra.

L 4



eoNelusroN

For the foregoing reasons, the

af f i rmed.

Dated: New York, New york
September 6,  20OO

MARK GTMPEL
Assistant Solicitor General

CONSTAMTINE A. SPERES
Assistant Attorney General

of Counsel

Order below should be

Respectful ly submitted,

ELTOT SPITZER
Attorney General- of the

State of New york
Attorney for Respondent-
Respondent Commission
B y :

Assist.ant At,torney
120 Broadway
New York, New york
( 2 ! 2 )  4 1 6 - 8 s 6 7 / g G L o

General
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