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-agaj_nst-

ANTHONY J. COLAVITA, ESe., Chairrnan,
WESTCHESTER REPUBLTCAN COUNTY
COMMITTEE,  cuy  T .  PARIS I ,  Ese . ,  DENNIS  ,
UEHfEL,  Esg. ,  Chai rman,  WESTCHESTER
DEMOCRATTC pARTy coMlltITTEE, RTCHARD
L.  WEINGARTEN,  ESQ. ,  LOUrS  A .
BREVETTI,  ESQ.,  HON. FRANCTS A.
NICOLAI, HOWARD MILLER, ESQ., ALBERT
J.  EI4ANUELLI ,  ESQ.,  R.  WELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA,
Commissioners constitut ing the NEW
YORK STATE BOARD OP ELECTIONS, ANTONIA
R. D'APICE, MARION B.  OLDI,  Commj-ss ioners
constitut ing the WESTCHESTER CoUNTy
BOARD OF ELECTTONS,

Respondents -Re spondents .
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PRELTMTNARY STATEMENT

Arthough designated as a motion to ttrenew and reargue, the
decision of this court dated May 2 | 1991 and. the order entered
thereon on May f5,  r991,  the thrust  o f  pet i t ioners-apperrants

(here inaf ter  'appel rantsr r )  nemorandun of  law in  suppor t  is  that  the
court cornmitted nserious and substantial errorsrn thus eoneeding
that no new proof is '  being offered. but that the court is beinq
asked to t reat  th is  mot ion as one to  reargue.

The facts having been previously subrnitted. to
the or ig inal  appeal ,  they wi l l  not  be repeated here,
that the inframmatory remarks contained. under
rrstatement of Factsr are erroneous and unfounded.

rn November of 1990 the candidates nominated on the
which are the subject of this proceeding h/ere elected
o f f i ce  January  1 ,  1991 .

this court on

except to say

appel lants,

pet i t ions

and took



ARGUMENT

POrNT r

. THT IITIIIATE DTVTSTON HAD AUTHORITY TO SEARCHTHE RECORD AND RENDER A DECISION BASED ON THEJURISDTCTIONAL OBJECTTONS RAISED BY RESPONDENTS

Appel lants  arrege that  th is  cour t  r reomprete ly  d isregarded
cr i t ica l  facts , r r  and fa i led to  prov ide appel lants  wi th  not ice of
the courtts intention to address procedural objections. rn support
thereof, appelrants cite a totarly inapposite case - uerg]Ian %
Grozavu (72 Ny2d 506) ,  which re la tes to  the requi rement  that  a
court give notice before convert ing a preanswer motion to a sumrnary
judgrrnent notion. Here, appellants took their appeal rfron each and
every partn of the rower eourt order. By the very wording of their
own Not ice of  Appeal ,  the ent i re  content  o f  that  order ,  inc lud ing
Judge Kahn's  dec is ion not  to  address procedura l  ob ject ions,  carne
up for  rev iew.  MTLLERTs responsive papers,  inc lud ing nry af f idav i t
and rnenorandum of law, add.ressed. those procedural objections and.,
presumably, appellants read. those papers, thus providing them
suf f ic ient  not ice of  those issues.  rnasmuch as apper lants  d id  not
l i rn i t  the i r  appeal  to  speci f ic  d isposi t ive aspects  of  Just ice
Kahn's  order ,  they cannot  be heard to  now compla in that  the
Appel la te Div is ion d id in  fact  rev iew the ent i re  order .

sect ion 5501(c)  o f  the c iv i l  pract ice Law and Rur_es
speci f ica l ly  requi res that  the Appel la te Div is ion rev iew , rquest ions

o f  l a w  a n d  f a c t ' a n d  u n d e r  s e c t i o n  5 5 0 1 ( a ) ( 3 ) ,  i t  i s  c l e a r  t h a t  a n



appeal frorn a final judgrment brings up for review ,,any ruling to
which the apper lant objected or which was a refusal  or  fa i lure to
ac t  as  reques ted  by  the  appe1 lan t . . . r .  Even a  cursory  read ing  o f
the GPLR and the papers subnitted on this appear wourd have praced
apper lants on not ice that  technicar considerat ions were under
rev iew.

The ApFellate Divisioh is not bound. by the deterrnination of
the rower court  f  

,  lo AD2d
97, LgT Nys2d 652) i  has the power to grant rer ief  beyond
spec i f i ca l l y  reques tea  (%,  30  AD2d 530,  29L
116);  nay make f indings that the t r iar  court  should have

that

N Y S 2 d

made
( ,

L00  AD2d  81 ,  474  Nys2d  281 ) ;  nay  cons ide r  t he  mer i t s  o f  an  ac t i on
w h e r e o n 1 y j u r i s d i c t i o n a I o b j e c t i o n s a r e r a i s e d ( @

,  L 4 2  A D 2 d  9 6 I ,  5 3 0  N y S 2 d  3 8 6 ) ;  a n d
may ra ise issues sua sponte for  the f i rs t  t ine on appeal
r  ,  9 3  A D 2 d  9 9 3 ,  4 6 1  N Y S 2 d  6 2 1 ) .  T h e
fai lure of the supreme court to pass on an issue does not prevent
the Appel la te Div is ion f rom doing so f  ,  59
NY2d  rL2 ,  463  Nys2d  75o ,  450  NE2d  670 ,  rea rgu rnen t  den ied  60  Ny2d
7O2,  468  NYS2d  LO27 ,  455  NE2d  tZeZ1 .  The  Appe l l a te  D iv i s ion  rnay
search the record and render jddgnent as warranted by the facts
( K i r i s i t s  v .  S t a t e ,  I O Z  A D 2 d  1 3 6 ,  4 8 5  N y S 2 d  8 9 0 ) .



POrNT Ir

THE APPELLATE DIVISTON DID NOT ERR TNHOLDING THAT INDISPENSABLE PARTTES
WERE NOT JOINED AND THAT SUCH NONJOINDER
REQUIRED DISMTSSAL OF THE PROCEEDINE

Appel lants '  c la i -m that  a l l  necessary par t ies hrere jo inedr  oF
could have been added, is supported by cases which are not
appricable here' rt  nust be borne in rnind that the petit ion seeks
to invalidate, not only the norninating petit ions, but the entire
Republican and Democratic conventions at which al l  eandidates for
9th Judic ia l  Dis t r ic t  jud ic ia l  o f f ice in  1990 -  incruding the Hon.
Joan Lefkowitz and George Roberts, Esq hrere nominated.
Appellants contest the procedures by which judicial candidates were
nominated yet seek to convince the court that those same
procedures,  denoted by apperrants  as ' l i r regar  and f raudurentr , ,  when
applied to Judge Lefkowitz and Mr. Roberts - are somehow untainted.
cer ta in l -y  i f  the appel lants  ! ' rere successfu l  in  obta in ing the re l ie f
sought in their petit ion, the conventions wourd have had to be
reconvened' and there is no guarantee that Judge Lefkowitz and Mr.
Rober ts  would again be the i r  , respect ive par tyrs  nominee.  To
recognize th is  fact ,  and then. to  a l lege that  the i r  in terests  are
not inextr icably entwined with those of MTLLER and the Hon. Francis
N ico la i ,  i s  absu rd .

In

Board  o f  E lec t i ons  ( r -38  AD2d  1012  ,  324  Nys2d  850 ) ,  t he  pe t i t i one r



sought  to  have h is  cer t i f icate of  nominat ion accepted for  f i l ing
and validated' Arthough the other contender for nomination was
named on pet i t ioner ,s  cer t i f icate,  he was found not  to  be a
necessary par ty ,  apparent ly  because the contenderrs  own cer t i f icate
of norninat ion was not at  issue.

s ta te  Board  o f  Erec t ions  (154 App.D iv .  2d  gz3 ,  546 Nys2d 736)  i s
simi lar ly dist inguishable:  the part ies alreged to be indispensable
hrere the conservat ive party or i ts por i t ical  subdiv is ion,  not
another candid.ate on the sane norninating petit ion, Here, the
cert i f icate of  nominat ion of  the judic ia l  candidates r ists both
Judge Lefkowitz and ur. Roberts on the same certif icate as the
candidates which are part ies to th is act ion.  rnval idat ion of  the
cert i f icate as to the part ies named in th is act ion resur. ts,  ipso
facto,  in inval idat ion of  the eandidacies of  the other nominees.

The Apper late Div is ion correctry observed. that  the r989
candidates were also indispensable part ies.  r f  apper lants,  crain
that a t rcross-endorsement 

agreenentr  (which apper lants st i r l  fa i r
to show appl ies to MILLER) is found to be i1 lega1, the
benef ic iar ies of  that  agreement the 1989 candidates wi l l  be
profoundly af fected.

rt is uncrear how apperlants wourd have had Judge Lefkowitz
and Mr' Roberts traddedrr as parties tat this post-election juncture,,
in v iew of  the expirat ion of  the appl icabre statute of  r in i tat ions
as to those persons- Appel lants '  fa i lure to serve an indispensable
party cannot be cured. after the expiration of the appricable
statute of  r i rn i tat ions,  nor by serf-serving statements that  those



parties shourd have intervened. or been inpleaded.. The service of
speci f icat ions of  ob ject ions is  not  a  subst i tu te for  serv ice of  a
petit ion comrnencing a special proceeding.

MTLLER ra ised the issue of  nonjo inder  both in  h is  answer and
on the cross-mot ion i  even had he not  done So,  i t  courd be ra ised
on the court 's obrn motion at any siage of the case (schnidt v.
S c h n i d t ,  g g  A D 2 d  Z Z 5 ,  4 2 2  N y S 2 d  2 6 i  

,  I I o 0
ADzd 803'  488 NYS2d 188)  and the cour t  rnay a lways consider  whether
there has been a fairure to join a necessary party (gltv or_Nerg

,  4 8  N Y 2 d  4 6 9 ,
4 2 3  N Y S 2 d  6 5 1 ,  3 9 9  N E 2 d  5 3 8 ) . The re fo re ,

Division appropriately searched the record
deterrnination that the failure to join necessary

to this proceeding.

POTNT I I I

SERVTEE UPON THE ATTORNEY GENERAL
IS STATUTORTLY REQUTRED

Appel lants  urge that  the Apper la te Div is ion erred in  i ts
f inding that fai lure to serve the Attorney Generar under cpLR 2214
mandated dismissal of the proceed.ing, apparentry upon the grounds
that the Board of Elections and. the Attorney Generar 'rwaived,,

compliance with the statute. .  Although there have been cases in
which the Attorney General appeared without being served, the
decision cited by appellants made clear that approvar of the
fai lure to comply with the statute was not intended. (Duffy v.
s c h e n c k ,  7 3  M i s e . z d , 7 2 ,  3 4 r  N y s  2 d  3 1 ,  a f f  ' d  4 2  A D 2 d  7 7 4 ,  3 4 6  N y s 2 d

the Appel la te

and made the

part ies was fatal



6 1 6  )

Appellants do not arqrue that the Board of Erections is not a
state body and that cpLR 22..4 requires service upon the Attorney
Genera l .  The regisrature d id not  prov ide for  except ions to  the
statute, nor for procedures whereby a state bodyr oF the Attorney
General r rtray waive cornpliance.

EONELUSION

Appellants have fai led to carry their burden of dernonstratinqr
that the court made an error of law requir ing reargurnent and the
notion should be denied.

Da ted :  Augus t  g ,  I 99 I SANFORD s.  DRANOFF, ESQ.
Attorney for respondent_
respondent HOITIARD MILLER
One B lue  H i I I  p laza
Sui te  9OO Box 1629
Pear l  R i ve r ,  New yo rk  10965

San fo rd  S .  D rano f f ,  Esq .
Of  Counsel


