
SUPREME COURT OF THE STATE JOT NE; YORKAPPELL,ATE DIVfSfON: THfRD OneanryfNT-'-'

rn the Matter ;il;;-;;;ir;;;;;*
MARro M. CASTRACAN and vir.lcnur r,.acting pro Bono publico,

Petit ioner-AppeI I ants,

f9"-l l Order, pursuant to Sections
l - 6 -L0O,  L6 - IO2 ,  L6 -104 ,  tO_ f  Oe  anc lL6 -1L5  o f  t he  E lec t i on 'Law,

. l

. (

c.-l l

Albany County Clerkrs
I ndex  No .  6056 /90

R J I  N o .  O t 9 0  S T  2 7 4 7

Af f i fmation in Repl_v

Mot ions

,!9

#

o f
BONELLI,

-VS-
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g!1irnan, wEsTcHndrrn oerqocnarrc couNTyCOMMfTTEE, RICHARD L. WEINGARTEN, n=q.,LOUfS A.  BREVETTI,  Esg. ,  Hon.  FRANCfS A.NfCOLAf,  HOWARD } , I ILLEd, 'Esq. ,  ALBERT J.EMANUELLI, Esq., R. wnif,s st i luf,
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Respondent_Respondents,

for an order declaring invalid the cert i f icatespurport ing to_designaf,e Respondents H;;: FRAN.I '  A.NfCOLAI and HOWARD-MfLLER, n=g. as ".r,aia.t"= forthe off ice of Justice or fne suprerne court of theState of  New york,  Ninth . rud ic ia l -o i= i i i " t ,  andthe Petit ions purport ing to designate ALBERT J.EMANUELLf ,  Bsq.  a  candidate for  the of f ice ofSurrogate of Westchester county to be heLd in:::_:::::11_:*::t::_::_::::yi:_:,_1i::________ _x
DORrS L. sAssow'Rr drl attorney duly l icensedto practice law in th" ";; ;1, of rhe State ofNew york, aff irms the fouowing 

-r" -u"*-ir. ,"

under penalty of perj. ,ry,

1' r am the attorney for petit ioner-Apperlants 
in the



above-entitred special proceeding instituted under Article 16 of
the New York state Erection Law, and subrnit this Affirrnation in
reply to six separate sets of opposition papers served by counser
for Respondents wEsrcHEsrER DEMoeRATTc couNTy coMMrrTEE, MEHTEL,
*EINGARTEN, NI..LAI, I{rLLER, EMA'WELLf, NEw yoRK STATE B.ARD oF
ELEcrroNs' and wESTCHESTER couNTy BOARD oF ELEcrroNS.

2. Trro baseless cross-motions to dismiss the appear
and for sanctions against Petit ioners and their counser have arso
been ser:ired' one on beharf of Respondent NEw yoRK srATE B.ARD oF
ELECTT.NS, and one on behalf of Respondent MTLLER. Both said
cross-mot ions fai led to comply wi th the appr icable t i rne
reguirements for  cross-mot ions under cpLR sec. 2r-03(b) (2),  22. |5.
Respondent MTLLERTs papers arso were not senred in accordance
with the terms of the instant order to show cause in that only a
fax copy (with no exhibits) was served on me by Mr. Dranoff on
MILLERts behal f . f  w i l l ,  however ,  address the substance
hereinafter and subrnit this Repry Affirmation also in opposition
to said cross-mot ions.

3. The instant preference apprication is unopposed by
GUY pARrsr, Esq., whose rnotion to disrniss the petit ion was
granted by the Lower court, which dismissar i-s the subject of
this appeal. No opposing papers have been received from Mr.
PARrsrr on beharf of Defendant coLAVrrA, for whom, as counser- to
Ardo Vi tagr iano, Esg.,  he interposed a berated Ver i f ied Answer.
Nor have any opposing papers been received fron the wEsrcHEsrER
REPUBLT.AN couNTy coMMrrrEE, or from Respondent BRE'ETTT, the



former Law chairman of the westchester Democratic county
comrnittee' r am lnformed that the Attorney Generalrs office has
decrined to appear and has deferred to the New york state Board
of Elect ions,  which has i ts own counsel .

4- At the outset, it is shocking that the Respondents
who have submitted papers in opposition incrude the three
judic iat  candidates (one a s i t t ing judge, the other two, former
judges) r ,.s welr as the two pubric agencies charged by the
Legislature with the duty of enforcing voting rights safeguarded
under the Election Law, arr of whom, beeause of the gravity and
nature of the case, with comperling pubric interests involved,
night reasonably have been expected to consent to, rather than
oppose' the preference apprication made herein by petit, ionersr ds
a natter of riqht under this Courtrs or{n Rules. As shown by
Exhibit 'A' hereto, the New york state League of women Voters
deems this case sufficiently irnportant to have put out a state
arert  to ar l  voters,  v ia the nedia,  ealr ing at tent ion to the
significant issues this case raises and the need for an apperrate
disposition before Election Day.

5' The pubric may werr infer that if the Respondent
publ ic of f ic iars and judic iar  candidates t rury bel ieved the
Petit ion lacked rnerit, as they contend, and were confident of the
legarity of the cross-endorsements contract in questionr ds welr
as of the conventions resulting in the judicial nominations,
they themserves wourd be urging that the preference be granted so
that the extremery na*ow issues presented by this appear courd



be squarely addressed and decided by this courts @g_merlLs as
soon as possible. Moreover, the time spent by these Respondents
in preparing opposition papers and cross-motions to oppose
Petit ionersr nandated preference, courd have been better spent
had they used i t  to prepare,  serve and f i le their  Respondentrs
Br ie fs .

5' sirnpry stated, however, Respondents have no answer
to the inescapabre concrusion that Justice Kahn erred in
disregardinq the overwhelming factuar evidence (see Record on
Appear' pages 13-75) i showing that a re-assembring of the
convent ions was reguired by the Elect ion Law, sect ion r-6_r-02(3).
The petit ion unquestionably stated a cause of action entit l ing
Pet i t ioners to such rer ief  (see Apperranf,sr  Br ief ,  pages r_23),
and, petrtionersr having scrupurousry observed the precedent
requirenents specified in the Election Law to gain standing as
ci t izen objectors,  they were ent i t led to invoke judic iar
intervention- The petit ion arleged that the particular cross_
endorsements agreement in issue ( the ,Three year pran,r)
constituted an i l legal agreement contrary to pubric poricy. Such
policy is refrected by the penar provisions of Election Law 17-
158, the code of Judiciar conduct, and the Rures of the chief
Adninistrator of the courts (see above mentioned pages of
Appe l lan ts t  Br ie f ) .

The Lower court  erroneousry concluded that the
patently it legar Three year plan (outl ined in the statement of
Facts appearing at pages 4-g of Appellanlsr Brief) became
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untainted because it stas irnplemented at the parties r judicial
nominating conventions--concealing the fact that the petit ion,

Pet i t ionersr object ions and speci f icat ions,  at tached as exhibi ts
thereto, as well as the Supporting Affidavits of three witnesses
at the conventions, were ttproof tt that Election Law mandates rdere
viorated--inter aIia, that the Democratic convention proceeded
without a quorum' that there was no Rorl carr of Delegates taken
to ascertain the existence thereof, that adequate seating was not
provided to accommodate the required number of deregates and
arternate deregates; and that at the Repubrican convention, the
party chairrnan, Respondent cor,AvrrA, who was the convenor,
continued to preside as Permanent chairman after the convention
was organized, contrary to Election Law rnandates designed to
prevent coercion on the assernbled delegates.

7.  This courtrs obl igat ion to grant a preference is
crear. with erection tine armost at hand, the court has an even
greater responsibi l . i ty  to safeguard the const i tut ionalry-
protected public interest at stake. To avoid the vesting of
rights by the judiciar noninees and craims of mootness once the
election has taken place, the election on November 6th to fi l l
two of the three vacancies in the supreme court, must now be
stayed, pending finar apperlate determination with respect to
voiding the nominations of Respondents Nrcor.Ar and MTLLER, the
election for the third supreme court vacancy being unaffected.
The erection to firr the uncontested vacancy in the surrogaters
court shourd arso be stayed, since the finar determination, r{e



submit, should hold that Respondent EIIAMUELLils participation in
the i l legal agreement and his performance of the conditi_ons,
attached to his obtaining the nomination for that position,

thereby disguar i f ies him fron serving in any judic iar  of f ice.

8' Telringly, in their papers in opposition to the
preference, Respondents carefurry avoid any expression or
commitment that they wilr not argue rmootness, as a defense,
were the case to be heard after Erection Day--as wourd oecur in
the absenee of a preference and an interin restraint. Respondent
judiciar nominees do not offer to waive any craim that their
r ights have vested to the judic ia l  of f ices upon their  erect ion,
or that' once inducted, they wourd resign such positions,
voluntarily, in the event this court were to find they had gained
their  of f ices i r regar.ry by v i r tue of  (a)  an i r regar contract ;  and
(b) unlawfurry-herd norninating conventions.

9 '  The posi t ion of  these Respondentsr counsel  rerat ive
to the instant preference apprication is in shary contrast with
their diarnetricarly opposite position at the orar argument before
Justice Kahn on october 15, 1990. At that t irne, these sarne
counsel vigorousry urged that a decision, and apperlate review
thereof, had to be compreted within the period remaining before
the Novernber 5th Erections. They then emphasized the need for a
speedy decision by Justice Kahn to ensure that the review process
wourd even permit, a decision by the court of Appears. rndeed,
the need for swift, action hras so vital that all of Respondentsl
counsel joined in the hysterical reaction of outrage and protest



by sarnuel Yasgur, Esq., counsel for Respondent EII{ANUELLT, when,
at the eoncrusion of the orar argument, His Honor gave me unti l
Friday, october 19, r99o (four days after argument) to address
Respondentsr grossry untirnery submissions (Mr. pARrsr, having
attempted to serve me in court that very morning with his Answer
containing his cross-motion to disrniss, although he was served
with the order to show cause and petit ion 17 days earlier). Due
to the intensity of Respondentst opposition, Justice Kahn reduced,
ny tine to one day--which r thereafter dispensed witn entirery,
as soon as r rearned that the Appellate Division eourd carendar
the case for Fr iday,  october 19, r-990, i f  an appealabre order and
the requisite Briefs and Record on Appear were fired by
Wednesday, October L2, 1990.

10. wi th in 24-hours of  Just ice Kahn,s so-ordered
Decis ion, r  d id,  in fact ,  prepare and f i le wi th the court  in
Albany the required eight copies of my Brief and Record on
Appeal--and personar service r{ras ef fectuated upon the twelve
Respondents, represented by eight separate counsel scattered
throughout westchester, Rockland, New york city, before r reached
Albany where r arso had to personally serve the NEw yoRK STATE
BOARD OF ELECTTONS.

1-1' Following receipt by counser for the various
Respondents of Apperlantsr Brief and Record on Appealr orl
informat ion and bel ief ,  some or al l  0f  them car led the c lerkrs
office at this court, and comprained bitterly when they r-earned
that they would have onry 24 hours to serve and fire their



Respondentsr Briefs, prior to the scheduling of argument for
Friday morning.

to sdy, however, they did not have the burden

Record on Appea1 under such intense pressure,

to effectuate service on any more than one

Needless

of assenbl lng the

nor did they have

attorney--mysel f .

L2- can there be any doubt that had 'the shoe been on
the other footr, and had Respondents been the Apperlants, rather
than petit ioners' r would have been reguired to comply with the
time constraints attendant on election cases?

r-3. The paramount issue in this case, involving the
constitutionally-protected voting rights of nearly a rnilr ion
voters in the Hinth Judicial District, requires the most
expeditious attention. surely, an expedited appear should not
be denied becauser ds Mr. Hashrnarl argues, of the ,undue burden
on Respondentsr counser to interrupt their busy practices to
prepare,  serve and f i le br iefs on this issue in only a few daysr.

L4- rt should be noted that out of six sets of
opposing papers, onry Mr. ciarnpolir o' beharf of the NEw yoRK
srATE B'ARD oF ELEcrroNs, and Mr. Hashrnarrr oD behalf of the
WESTCHESTER DE!'IoeRATrc eoUNTY coMI{rTTEE, MEHTEL, and pETNGARTEN,
atternpt to find some legal basis to avoid the entit lement of
Petit ioners to a preference.

15- Mr. ciarnpoli makes two arguments germane to the
issue of the r.nstant preference application, both of which are



clear ly f r ivolous.

(a) Quot ing the ranguage of  Rule Boo. i -6 of  th is
court that 'such appeal tin proceedings brought pursuant to the
ELection Lavrr sharr be given preferenc€r, (which Mr. ciarnpori
does not underr ine),  he,  instead, underr ines the wording of  the
remainder of the sentence relative to the hearing of the appear:

as the presiding judge may directrr. Notwithstanding the above
explicit wording, Mr. ciarnpoli apparently berieves that it is the
preference of the appeal, rather than the argrument thereof, that
is subject to rterms and conditionsrl

16- The intent of the rure is that the terms and
c o n d i t i o n s r e 1 a t i v e t o b r i n g i n g t h e a p p e a I @ s h a 1 1

not destroy the mandated preference, but wil l imprernent and
effectuate the purpose of the preference--which is t,o have the
appeal heard and decided before Election Day so that the relief
given can be neaningful.

(a) when r was told by the Deputy cr-erk of this
court on Monday, october 15, 1990 that in order for an appear of
this Etection Law case to be heard in the october tern (which was
expiringr that Friday), it wourd be necessary for the Apperlants
(be they petit ioners or Respondents) to have their Briefs and
Record on Appear served and fi led with the court by wednesday,
october L7, r-990r so that argument courd be had on Friday,
october 19, r99o--that rrras a term and condition, arbeit onerous,
that had to be cornpried with. working through the night after



the adverse decision of october r_6th was rendered, r did, in
fact, meet that term and condit ion

(b) when, contrary to the above representation, r
learned from the crerk of the court on Thursday, october r-8th,
that this court had decrined to hear argument on Friday, and, in
response to my reguest for a judge to sign an order to Show
cause, that no formar application was required for a preference,

and that a retter would suff ice, r rnet this further term and
eondit ion by subrnitt ing a written request (Exhibit ,A, to ny
moving papers)

(c) Moreoverr ds shown by my

also followed the course suggested by Judge

argrurnent entirely--thereby whotly elininating

additionar terms and conditions of rrbringing

argurnentrr.

Ietter request, I

Miko l l  o f  waiv ing

the need for any

the natter on for

(d)  At  approx imate ly  4:00 p.m.  on Fr iday,  October

19' l-990, however, r htas infornred that a new term and condit ion

was required, to wit,  a formal application by order to Show

cause (Exhibit xBr to my noving papers). By then, two work days
had been rost fron the t ime r had conpried with the origrinal
tenns and condi t ions speci f ied by the crerkrs  of f ice,  namely
having the Brief and Record on Appeal served and f ired by
wednesday, october L7, r-990 and oral ly requesting that the case
be heard on Fr iday,  October  L9,  1990.

L7 - Despite the clear and unambiguous ranguage of Mr.
Novackrs faxed retter to h€, stating that r shourd rnake ny

L 0



preference application by formar motion, Mr. ciampoli makes his
second argrument against the instant preference application.

(a) Mr' ciarnpori contends that Appellants are 'barred

fron receiving the rel ief requested for a second t ime" under the
theory of res judicata and pursuant to Rules of this court (which
he does not  bother  to  speci fy) .

1g- ! i l r .  ciampoli,  a seasoned rawyer, surery knows that
this is not a res iudicata situation. Moreover, in l ight of the
cour t rs  ordn le t ter ,  dated october  19,  i -990r  o '  the d i rect ion of
Presiding Justice Mahoney, that the preferenee application be
made by forrnar motion, Mr. ciarnporirs objection must be viewed
as the ult imate in bad faith.

19- Mr.  Hashmarr,  who technicarry has no standing in
this case by reason of  the reject ion of  h is unt imely and
irnproperly verif ied Answer (see Appellantsr Notice of Rejection
on pp. 92-94 0f Record on Appeal), demonstrates simi}arly bad
faith in his argument against Petit ionersr entitrement to a
preference' Mr. Hashrnarl concedes that special proceedings under
Article 16 are trentit led to the normal preferencer. However, he
attempts to get around that fact by contending that this is not
such a proceeding--but rather a declaratory judgrment action. The
content ion is plainry specious. rnter ar ia,  pet i t ioners,  prayer
for rerief shows that the ultimate rerief sought therein is the
removal 0f the judicial nominees frorn the barl0t, for which the
Erection Law is the excrusive remedy. Ferguson v. cheese , 13g

1 L



AD2d  gS2  (App .  D iv . ,  3 rd  Dep t .  )

representing the NEW YORK STATE BOARD

to  me .

1-988 r  ds Mr.  Ciampol i ,

OF ELECTIONS has conceded

20 - l{r. Hashrnarl (who, as noted, himserf has no
standing in this action') rnakes the frj-volous arg,ument that
Petit ioners have no standing to bring this proceeding because
they identify thenselves in the caption thereof as racting pro
bono pubricor- Mr. Hashmalr cites no regar authority precruding
citizen objectors otherwise entitred to bring proceedings for
summary judicial relief under section l-6-102 of the Erection Law
from identifying thernserves in a judiciar proceeding as acting in
the pubric interest, rather than for their own personar gain.
The legisrat ive intent,  crear ly expressed in 16_1oo of  the
Elect ion Law, is that  i t  be rr l iberal ly construedrr .  To hold that
the addition of the words ,acting pro bono publieorf to the
caption of this proceeding deprives petit ioners of their standing
would arso be contrary to the legislative intentr ds expressed in
cPr,R r03 (b) --that a defect in form sharr not be the basis of
disnissal of an othermise proper proceeding, as wer-l as in cpLR
104--that t the c iv i t  pract ice raw and rures shal l  be r iberalry
cons t rued to  secure  the  jus t ,  speedy,  and inexpens ive
determination of every civil judicial proceedingr,. The NEW yORK
srATE BOARD oF ELEcrroNS i tsel f  ra ised no object ion to
Petit ionersr standing at any time up to the presentr or to the
aforesaid designation, or any other defense, in its Answer
(Record on Appear, pp. r27-8r. once the NEw yoRK srATE BOARD OF

1,2



ELEcrroNs found that art procedural prerequisi_tes of such agency
had been met by pet i t ioners,  th is courtrs jur isdict ion was
properly invoked, and these Respondents eannot object to
Pet i t ioners t  standing.

2L- Mr. Dranoff, representing Respondent MTLLER, has
served defective opposing papers on me, incruding a cross-motion,
which, inter aria, faired to compry with the service requirements
of the instant order to show eause, in that he served me a faxed
copy only (with no exhibits) , and did not serrre the reguired
original thereof. As hereinabove stated, the cross-motion is
also jurisdictionarry defective, in that reave was not given for
the foreshortened tirne within which such cross-motion was served.
Nonetheless' r wilr address the substantive points raised by Mr.
Dranoff to demonstrate their completery groundless nature.

22. r{r. Dranoff does not set forth facts or raw, as
opposed to his opinions and conclusions, warranting deniar of
this preference apprication. such concrusory arregations are
inadequate to defeat it. rn addition, Mr. Dranoff misrepresents
the basis of this apprication in stating that petit ioners are
relyinqr on cpLR sszL, relating to discretionary preferences. My
papers crearry show that the only preference sought is pursuant
to this courtts own rures requiring such preference in Erection
Law cases.

23- Mr. Dranoff concedes that cases brought under the
Erection Law are entitred to a preference. However, again

1 3



without any basis, he advances his opinion that such preference
is to be conditioned on the Respondentsr view of the rnerits of
the Petit ion' Mr' Dranoff asserts that Respondents have denied
the arreged violat ions at  the judic iar  noninat ing convent ions,
but fails to discl0se that Respondents have only made general
deniars in their Answers. There is not a singre Affidavit by any
of the 10 Respondents personalry (the Boards of Erection are
excruded), although crearry they have personal knowredge of what
took place at the conventions. None of the Respondents, or even
their  counser,  who thenserves have personar ly knowledge,
speci f ical ly deny the ar leged viorat ions,  or  in any rray
contradict the Affidavits in support of the petit ion by three
witnesses present at the conventions, attesting to same. (see
Record on Appear- ,  pp.  s5-76).  r t  is  wer l  set t red that concrusory
denials in an Answer and conclusory alregations in an affidavit,
unaceompanied by supporting facts, have litt le or no weight.

24'  contrary to Mr.  Dranoffrs unsubstant iated factual
and regar arguments, the aforesaid overwherrning evidence in the
Record is unrefuted and supports Petit ionersr contention that the
judic iar  nominat ions werer Ers in the case ci ted by Mr.  Dranoff ,
rreharacterized by such frauds or irregularit ies as to render
impossible a determination as to who rightfully was nominated.,
A u r e r i o  v .  c o h e n ,  4 4  N y s 2 d  1 4 5 ,  a f f .  2 6 6  A D  6 0 3 ,  4 4  N y S 2 d  1 1 ,
af f .  29L Ny 645. unt i r  a f inar appel late decis ion,  i t  is
impossibre to determine whether or not these candidates rrere
rightfully norninated.

L4



25' The difference between the Aureri-o situation and
the present case is that in the Aurerio case, there v/as no craim
of any fraud or irregurarity at the judicial nominating
conventions, which the court found to be a prerequisite to an
o r d e r  r e q u i r i n g  t h e  c o n v e n t i o n s  t o  r e a s s e m b r e .  A s
aforementioned, that prerequisite was not onry arleged by the
instant petit ion, but was supported by unrefuted, documentary
proof' Moreover, at the oral argument before Justice Kahn, r
stated that r had witnesses to the preaded violations (whose
Aff idavi ts are part  of  the Record on Appeal ,  pp.  55-26),  whose
testirnony would estabrish that Mr. Hashmarl, who acted as
Permanent chairman of  the Democrat ic judic iar  norninat ing
convention and Marc oxman, who acted as its permanent secretary,
both lawyers,  had signed per jur ious documents,  incruding
convent ion  Minu tes ,  f i l ed  w i th  the  Board  o f  E lec t ions .
Notwithstanding such seri-ous accusation, neither Mr. Hashrnarr nor
any of the other attorneys for Respondents herein, have incruded
within their affidavits any reference thereto of, as noted, a
specific denial of the arleged violations in the conduct of the
conventions' An adverse inference can certainry be drawn when
Respondent party leaders,  party of f ic ia ls,  judic ia l  nornineesr €rs
well as their counsel, all of whorn are lawyers, and arl of whom
have personal knowledge of rnateriar facts, are unwilring to swear
to any speci f ic  denials of  the preaded viorat ions.  The
inference, prainry,  is  that  to do so wourd put them at r isk of  a
perjury charge, and automatic disbarnent upon conviction.

L 5



26- rt shourd arso be noted that the alreged
disqualif ication of the candidates herein, unlike the case in
Aurelio, arises out of the pleaded viol-ation by these candidates
of the penal  provis ions of  the Erect ion Law i tserf ,  sec.  17-r_58.
violations of those provisions are crirninar acts, constituting a
felony- under the raw of the state of New york, felony
conviction results in automatic disbarment and disqualif ication
from holding public office. rt is thus inperative that the
legarity of the cross-endorsements contract in issue be speediry
and dispositivery resolved by this court and/or the court, of
Appears.  unt i r  that  issue is adjudicated, i t  is  just  and proper
that the names of these judicial norninees be stricken from the
barlot on Erection Day. unquestionably, the potentiar harm to
the pubric interest by reason of their otherwise assured election
is far outweighed by the injury to the public wear represented by
the vioration of voting rights, protected by the Federar and
state constitutionr ds well as by the Election Law of the state
of New York.

2'1. Petit ioners have invoked their statutory right to
judicial intervention in a tirnely and proper proceeding under the
Election Law. By reason of the facts alleged by petit ioners and
the supporting documentation, petit ioners have more than a
reasonabre probabirity of success on their appear of Justice
Kahnrs Decision/order disrnissing their petit ion for fairure to
state a eause of action.

1 6



2a. None of the Respondents have cited a single case
to dispute the fundamentar legar proposition that ,ra comprai_nt
shourd not be dismissed on pleading motionsr so long as when
plaint i f f rs al legat ions are given benef i t  of  every possible
inference, a cause of  act ion exists.r ,

v '  Gruzen '  148 AD2d 3r -6 '  r -989,  c i t ing  % ,  4o  Ny2d
633. By that standard,  Just ice Kahn,s Decis ion is patentry
erroneous and rnust be reversed as a matter of raw.

29' To avoid meeting the preference issue head-on,
Respondentsr counser atternpt to divert the courtrs attention by
raising issues whorly irrerevant thereto. Thus, they raise the
same technicar,  procedurar issues, i .e. ,  standing, necessary
parties, raches, estoppel--which are not only irrelevant to the
preference apprieation, but which the Lower courtrs Decision and
order specificarry rendered irrerevant and immateriar to the
appeal ,  by stat ing as fo l lows:

rrvarious defendants have moved to disnissupon considerat ions o{ jur isdic i i "n,  i . i r . r r"to state cause .of actioi, laches, =t.lrrt" ofI in i tat ions,  etc.  pet i t ioners have alsosought a directive frorn the Court thatcertain respondents are in default foi-navingt i n e l y  s e r v e d  
- . p l e a d i n g s  o r  d e f e c t i v e l y

Y:- t :11?d 
pleadinss.  -  

Hor" l r"r ,  i "  rhernEerests of  judic ia l  economy and with anacknowledgement that this decision must berendered in an exceedingry 
-  

; "p"al . t io,r=manner, the court sha1l airetify aa'are=s themeri ts of  the pet i t ion i isef f ,  in order thatthe  inev i tab le .  fppea l  p rocess  may becommenced in a tinely- fashioln.,,

(Record on
added)

3 0 .  S i n c e

Appea l r  pp .  5 -6 , 7, enphasis

Just ice Kahnrs Decis ion
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addressed the single question as to whether the petit ion states a
eause of  act ion,  the issues of  jur isd ic t ion,  s tanding,  necessary
pa r t i es ,  raches ,  es topper ,  ques t i ons  o f  se rv i ce ,  t i r ne ry
subniss ion of  p leadings,  e tc . ,  were put  as ide for  purposes of
appellate revl-ew so that the merits of the petit ion courd be
directry addressed. The technicar issues, then, should have no
bearing on whether a preference shourd be granted in order that
the single question of the legal suff iciency of the petit ion can
be addressed

31' For the regal authorit ies dernonstrating the lack
of merit of the aforesaid aff irmative defenses of Respondents, r
re fer  the cour t  to  pet i t ionersr  Br ie f  and speci f ica l ly  pp.  23_29.

32- rn view of the emergency interim relief sought,
and sorery to avoid any negative infruence resulting frorn
Respondentsr counselrs introduct ion of  these i r reLevant and
Iegal Iy baseress af f i rmat ive defenses, r  wi l r  set  for th a
rebuttar showing that the defenses are factuarly spurious as
w e l I .

33.  Before doing Sor however,  r  wi l r  f i rst  address
Respondentsr equally spurious cross-motions, albeit as noted,
they are technical ly disnissable.

(a) Mr '  c ianpor i  and Mr.  Dranoff  cross-move to dismiss
this appeal because of alleged ornissions in Appellantsf Record on
Appeal. As wirr hereinafter be shown, Appellantsr Record on
Appear is not deficient in any material respect, and. certainly

I
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not  de l iberate ly  so.

(b)  Mr.  c iampol i  and Mr.  Dranof f  compla in that
Respondent PARrsrts Answer and his eross-motion to dismiss for
fai lure to state a cause of action set forth therein, was omitted
from Apperlantsr Record on Appeal. such omission is not the
subject of any conpraint by Respondent pARrsr, who does not
oppose the preference application. Hence, neither Mr. ciampoli
nor Mr. Dranoff has standing to raise i t .

(c) The non_inclusion of that document
not rer'evant to this preferenee apprication. rt
irnrnaterial to the appear, where its omission from
Record is perfectly explainable:

(  1)  As Respondent  pARf SI  h i rnsel  f  knows,  f
rejected his Answer and the within motion when he atternpted to
serve me with i t  in court on october 15, 1990, the very date of
oral argument before Justice Kahn. Moreover, r advised His Honor
that r wourd not aceept same, unless so directed by the court. r
was never so directed. Accordingry, r did not have the docurnent
in my possession at the t irne the Record on Appear was being
prepared, served and f i led.

(2)  In  l ight  o f  my aforesaid re j  ect  j .on of
Respondent pARrsrrs Answer and motion contained therein, r had
assumed, perhaps erroneously, that His Honor was granting Mr.
PARISITs mot ion to  d ismiss in  h is  capaci ty  , !o f  counseln to  Mr.
Vitagliano on beharf of Respondent cor,AvrrA. r indicated that
good faith berief in ny Table of contents to the Record on

is  certainly

is l ikewise

Appellants t
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Appeal, the fourth entry of which shows;
I tOrder and Decis ion:

granting the 'rnotion of lgspondent Anthony J.cotavi ta for  a judgment-di ; ; i ;s i "n an" proceedingr( p a r .  L 4  o f  s a i d  R e s p o n d e n t r s  a n = i e r ;  . . : . . . . . . . . . . . . . 3 r r
rt should be noted that the onitted Answer of Respondent pARrsr,
(which ident i f ied Aldo T. v i tagr iano, Esq. as his at torney) is
identical to the one for Respondent cor,AvrrA (on which cuy T.
PARrsr is identif ied as attorney), and which does appear in the
Record on Appear (pp. 86-91).  Hence, there is no prejudice.

(3) At the tirne of the argument before Justice
Kahn, Mr. PARfSI appeared, stating he was acting rrof counselr to
Aldo T'  v i tagl iano, Esq.,  who was not present.  r t  appeared that
Mr.  pARrsr was present ing his mot ion to disniss in his capaci ty
as attorney for Respondent cor,AvrrA. rt did not occur to h€,
since r had already rejected his untlrnely Answer, that he hras
also attempting to act ,of counseil to his ohrn rawyer, Mr.
Vi tagt iano- rndeed, the status of  Mr.  pARrsr and his
representation lras sufficientry confusing that Justice Kahnrs
risting of the Appearances of counsel (pp. 3-4 of the Record on
A p p e a  I  )  t o t a r  l y  a v o  i d s  t h e  s u b J  e c t  b y  o r n i t t i n g  a n y
ident i f icat ion for  Mr- pARrsr and Mr.  v i tagl iano--and does not
note the fact that Mr. Vitagriano did not appear in court.

(d) [tr. ciarnpoli and Mr. Dranof f , i f they fert
aggrieved by the omission, could certainry have moved to
supplement the Record. rndeed., r would have stipulated to
incrude the document, without necessity of a motion, had they
notif ied rne of their desire for its inclusion.
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(e) Likewiser ds to the ornj_ssion

Opposing Aff idavit,  since Mr. Hashmall has

concerning same, Mr. cianpori and Mr. Dranoff

ra ise such object ion.

o f  Mr .  Hashma l l r s

made no compla int

have no standing to

(f) As to the omission of the motion to disrniss the
Petit ion on behalf of Respondent MTLLER, inadvertentry ornitted,
i t  was not decided by Justice Kahn. ur. Dranoff cannot show any
pre judice,  s ince i t  was Mr.  pARrsrrs  mot ion to  d isrn iss that  was
granted--not his. petit ioner-Apperlantsr Record
complies with CPLR Rule 55262

r . . .The record  ^on appea l  f rom. . .any  ordersharl consist of the 
-notice 

of appJat,- 
-in"

judgunent or order appealed from.. . the papers
and other exhibits upbn which the juagm';r,i-or
order was founded and any opini6nr'-i;- thecase.  f l

(g) Therefore, the separate eross-motions by Mr.
ciarnpoli and Mr. Dranoff to disniss the appear, predicated on the
foregoing irnmaterial omissions, are whorly baseress. Moreover,
these two attorneys well knew the incredible tirne pressure that
Petit ionersr eounser was under in having to prepare, assembre,
reproduce and separatery serve on eight different lawyers a r_40_
pal te Record on Appeal ,  and a 31-page Appel lantsr  Br ief  wi th in a
24 hour t i rne per iod.  After running of f  6,000 pages, the pr inter
had barery enough tirne to bind the copies for the court before r
had to leave on the 3oo mile round-trip to Albany. For Mr.
Dranoff, nonetheless, move to disrniss petit ionersr appear by
reason of minor and immateriar omissions, and the shortness of
tirne which made it physicalry irnpossibre to have arr copies
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properry bound, is truly deplorabre. But for him to anarogize

said inconsequential, good faith omissions with rthe seLective

inc lus ion deplored in  . ,  148 AD2d

3l-5, rr where the Respondent rv/as compelred to subrnit its own

extensive supplemental record on appear, which is nearry three
times the length of the original record on appealr, supra at p.
3L6"  and to  seek $Lr5oo monetary sanct ions against  pet i t ioners,

is a nalicious and unconscionabre defanation, worthy of rebuke by
this court and the sanctions carred for under part 130 of the
Rures designed to dear with such int irnidation tactics.

34. The true facts. readily establish the utter

spuriousness and bad faith of the so-carred estopper and raches
defenses. The corraterar estopper defense is alreged in the
Eiqhth Aff irmative Defense of Respondent cor,AVrrA,s Verif ied

Answer (Record on Appealr p. 89) and the identical Answer of
Respondent pARISf and reads as follows:

t 'By virtue of the fact that petit ionersr agents havepreviously f ired a compraint arleglng the same cause ofact ion wi th  the New york s tate goard or  Erect ion (s ic)which has been d ismissed,  pet i t ioners are co l raterarry
estopped from insti tut ing this proceeding,,.

35.  such arreged defense,  ar though not  s tated to  be on
information and berief, is clearry not based on personar

knowledge, and, therefore, without probative value for purposes

of this apprication. Nor is i t  pleaded in the Answer of any
other Respondent. Nevertheless, such baseless defense is now

adopted by counser for a number of other Respondents, none of
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whom include any assertion of the facts alleged therein or
supporting affidavit by anyone with the requisite personar
knowredge, as a basis for the deniar of a preference.

36. None of the factual allegations set forth in the
aforementioned paragraph IEIGHTH,T are true. The shortness of
t ime does not permit  a separate Aff idavi t  by El i  v igr iano, Esq.,
my associate counser on this matter, a lawyer with forty years
standing at the bar, and chairman of the Ninth Judicial
committee, a pubric interest group which grew out of Mr.
vigrianots observations of the i l legal and fraudurent manner in
which the 1989 Dernocratic judiciar norninating convention hras
conducted. (see Aff idavi t  of  El i  v ig l iano, Esq. contained in the
Record  on  Appea l ,  pp .  63_73) .

According to Mr. viglianor oD November L I r-989, he
hand-der ivered a ret ter  (Exhibi t ,  rBr)  to Governor cuonors of f ice
in New york city, in which he carred for an investigation based
on his extensively detailed and doeumented allegations concerningr
the subject cross-endorsements contract (the Three year plan) r ds
well as the serious violations at the Democratic judiciar
noninating convention, which he had attended in a non-official
capaci ty '  The viorat ions const i tuted fatal  jur isdict ional
defects' which rendered the r9B9 certif icates of Nornination of
the three Judges, therein named, a legal nulrity.

37- After the November .9g9 elect ion,  the Governorrs
of f ice referred ur.  v ig l ianors c i t izenrs compraint  to the NEw
YORK STATE BOARD oF ELECTT.N'. rn his init ial and onry telephone
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conversation with their Law Enforcernent counsel, patr icia

Martinerri ,  Esq, he inforrned her that he had three witnesses who
could corroborate his atlegations, he would procure aff idavits
fron thern, i f  she desired, and that i f  she wished, he wourd make
available to her a tape recording, which he had rnade of the 1989
Democratic judicial nominating proceedings. Mr. Vigl iano never
heard from her or anyone else connected with the agency
thereaf ter .

3 8 .  O n  M a y  2 5 ,  1 9 9 0 ,  
,  t h e

NEw YoRK srATE BoARD oF ELEcrroNs, without prior notif ication to
Mr'  v igr iano, and, by their  own admission (Exhibi t  , 'cr)  wi thout
any investigation whatsoever, the agency crosed its f i le, and
sent a ret ter  (Exhibi t  i lAr to Mr.  yasgurIs Aff idavi t ,  in
oppositlon) to an address, which by that t irne lras no ronger
current' The original letter was returned to the sender Board,
unopened, in its original envelope, with a notation that the
addressee was no longer at that address (Exhibit ,,prr).

39.  rn fact ,  Mr.  v igr iano, nas never informed as to
the disposition of his Novenber Lt 1989 cornpraint untir october
15, 1990 L,  when a copy of  the May 2s,  L99o ret ter  of  the NEw
YORK STATE BOARD OF ELECTTONS WAS iN thE hANdS Of GUY T. PARISI,

L Mr.  c iampor i  adni t ted to  me on october  15,  r_990(although not in open court) that he was avrare that Mr. Vigl ianohad never  received the May 25,  1990 d isposi t ion ret ter .  Mr.cianpori and others r thereaft_er "pok" to at the NEw yoRK srATEBOARD OF ELECTTONS had no explanafi-on as to why no attempt wasmade to ascertain the new Jddress of. Mr. _ vigriano, a rawyerregistered under the raws of the state of He-w 
-vorx, 

with anoff ice and home address and. telepnone nurnuer, l isted with the NewYork Telephone Cornpany.
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Esq. ,  who referred to

that petitioners lfere

th is  proceedingn.2

it during argument in support
rrcollaterally estoppedn nfrom

of  the c la in

insti tut ing

40' That any rawyer, let alone rawyers for persons and
agencies oecupying posit ions of public trust, could seriousry
argue that  the aforesaid c i t izenrs compraint  in  1989 could estop
Petit ioners from init iat ing an Erection r,aw proceeding based on
acts in 199o in furtherance of the 1989 i l1egal agrreernent is
demonstrative of how lacking these Respondents are of any rear
defense to the misconduct and Election Law abuses al leged by
Pet i t ioners.

41. The very letter and determination of May 25, r-990
from Peter s- Kosinski, Esq., speciar Deputy counser to the NEw
YORK STATE BOARD oF ELECTT.NS, outlined the procedure to be
forrowed in order to init iate a judicial proceeding under the
Election Law to review the conduct of judiciar conventions,
naking it apparent that it was too late to challenge the legarity

2 Mr'  ciarnpol ir  ds welr as peter K_osinski,  Esq., speciarDeputy counser, both stated th_at tnlv'naa no expranation as tohow Mr' pARrsr.,. attorney .f_or n"sptndel!- cglavrrA, had acquiredpossession of the aforeJaid ".y 
-r- i , ' - ibro 

disposit ion retter ofh is  agencYr - -  respond j -ng  to  wha t  t hey  con f i rned  ! / as  arrconfidentiarrt compraint u-naer establlshea policy of the New yorkstate Board of Er-ections. Mr. Kosinski- crl ' rn"a nt1 to know thepo l i t i ca r  a f f i r - i a t i on  o f  pa t r i c i i  Mar t i ne t l i ,  En fo rcemen tcounsel of his agencyr or whether she was related to RarphMart ine l r i ,  former ch j ]e f  o f  po l ice of - tn"  Town o i - 'eastchester ,where Respondent cor,AvrrA nainti ins ni" private law off ices. Hepromised to get back to me if  h; ; ; td rearn th;i  information.To date,  he has yet  to  do so.
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of the 1989 Judicial conventions and the judiciar nominations
resulting therefrom.3

Nothing in the aforesaid eommunication in any way
suggests that such previous cornplaint retter wourd constitute a
corrateral estoppel to any future proceeding init iated in accord.
with the instructions set forth--whether such proceedings were to
be brought by Mr. Vigliano or anyone else.

42. Respondentsr bad faith is further demonstrated by
their failure to cite any regal authority to sustain a defense of
collaterar estopper or raches against cit izen objectors, acting
in the pubric interest, who init iate a petit ion under the
Erect ion La$r.  pet i t ioners rrere under no compursion or
obligation to have brought such proceedings at any time. Hence,
they cannot be barred because they did not bring such
proceediDgsr or any other legal action, rast year. unti l
Respondent EuAlruELLr actuarly resigned from the supreme court
position to which he was erected in Novenber r9g9, which did not
oceur unt i r  August r-990, there was no proof that  he did,  in fact ,
consider hirnself bound by the terms and conditions of the

3 rndeed, arthough Mr. Kosinksi took thd troubre to pointout that  ' the t ime to f i te-  "ui"&ion" to a nominat ion ordesignat ion of_.any candidate for  iuui ic.of f ice .* f i r ""  ro daysafter the holding of such conventior,,f 
- i;-;;;;,=;! '= 

advj,ce waserroneous, since the Erection Law i= even more stringent__requir ing such. object ions wi in in J"au-v= (Erect ion Law, sec.  6_l-54). rt is indefensibre that M;. xd":-"!rl;--"="';p'"cia1 Deputycounsel to the New York state Board "r nreltionsj snoura havemisstated such a v i tar  jur isdict i ""ui  prerequis i te which,  i fre l ied upon, wourd destroy a pet i t ionerrs cause of  act ion.
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contract which had secured hirn the nornination.

43- Mr. ciampoti hirnself conceded to me in a terephone
conversation 1ast week that the relief soug,ht herein, namely,
striking the names of the judiciar candidates from the bal1ots,
would not have been obtainabre in any adrninistrative remedy or in
any other type of judiciar proceeding than one brought under the
Erection Law, as was done in the instant case--and that reguired
that pet i t ioners wai t  unt i r  the september 1990 judic ia l
nominating conventLons had taken place.

44. rt should be noted that after those conventions
and the f i r ing of  Pet i t ionerst  object ions and speci f icat ions wi th
the NEw yoRK srATE BOARD oF ELEcrroNs, that agency denied ny
request for a hearing on the Petit ionersr conpraints rerative to
the nomination certif icates of the Repubrican and Democratic
Judiciar Nominating conventions. Mr. ciarnporir is welr as Thomas
zolessi, Esq., generar counser to the NEw yoRK srATE B'ARD oF
ELECTIONS, inforrned me that the agencyfs practice is not to
consider any extrinsic evidence going beyond the face of the
certif icates of Nornination. The varidity of allegations of fraud
or other abuses at the conventions are left to the court to
decide when the judiciar review process is commenced.

45. The court shourd further note that, in addition to
the enforcement and other powers and duties specified by raw, the
Erection Law gives the state Board of Elections broad enforcement
powers, incruding, inter alia, the pohrer to hord hearings,
conduct investigations, init iate judicial proceediDgsr including
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cr iminar prosecut ions (see sect ions 3-r-02, 3-r-04) --ar '  designed
rrto encourage the broadest possibre voter participation in
e l e c t i o n s r  ( S e c .  3 - L 0 2 ,  p a r a .  1 3 ) .

46, Despi te the enforcement porrers vested in
Respondent NEw yoRK srATE BOARD oF ELEerroNs, it abysnally
fai led to exercise then af ter  receiv ing Mr.  v igr iano,s aforesaid
November 1, r-999 eornplaint fron the Governor I s of f ice. And,
inexplicabry, it opposes the instant preference apprication, by
urging that cit izen objectors, acting pro bono, who do the job
the agency fairs and refuses to do, should have their Election
Law proceeding sumnarily disrnissed--sirnply because the Governor
sav/ f it to direct that cornplaint of Mr. vigriano concerning
voting rights viorations in the prior year to the agency
entrusted with the obrigation of enforcement of the Erection Law.

47. The aforesaid bizarre and shocking behavior by a
governnentar enforcement body, which not only attempts to
forecrose a judiciar investigat,ion of Erection Law abuses it,
failed to investigate--but seeks sanctions against Apperrantsr
pro bono counsel for bringing the case on for judiciar review,
merits not only censure and sanctions by this court under part
l-3o of the Rures, but a carr to the Governor for appropriate
attent ion.

4g. As to the object ions based on non- jo inder of
var ious part ies,  Pet i t ioners jo ined arr  part ies as to whorn rer ief
was requested' r further advised counsel for Respondents that r
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would not object to intervention by any party who they believed
to be necessary or proper.

49. Due to the delay that has occu*ed in achieving an
order of this court that the conventions be reassernbred prior to
the erect ion for  the purpose of  noninat ing ."y judic ia l
candidates, it wourd appear that a stay of the erection of two
judiciar candidates for the supreme court vacancies is essential
interin rerief pending the decision on finar apperrate review.

50. since the erection to firr the third supreme court
vacancy can proceed unaffected, the omission of the cither
judicial nominees as parties herein in no way prejudices thern
(see articre in The New york Times, westchester edition,
Lo/28/9o, Exhibi t  E,  demonstrat ing that,  in actual i ty,  there is
but one Supreme Court vacancy available. However, if the
intervention of such additional judiciar candidates is deened
appropriate, I have no objection thereto.

5r-. Mr. Hashrnarr cites no authority for requiring the
addition as parties hereto of the chairrnan of the convention or
the secretary thereof or the comrnittee on vacancies, none of whorn
are necessary to achieve the relief reguested. Moreover the
commit tees on vacancies,  norninated at  the r-990 judic ia l
conventions, has no independent standing. rt is an appendage of
the nominees and its legitimacy depends whorly on whether the
judicial norninating conventions, which brought them into being,
were legally constituted and conducted.
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52. THE NEW YORK

WESTCHESTER COUNTY BOARD OF

STATE BOARD oF ELECTTONS and the

ELECTfONS both seem to have r,Iost

touchrr with the statutory purpose of their very existence, i.e.
to protect the sanctity of the ba110t. They are charged with the
responsibirity to enforce the law to prevent erection fraud and
other abuses in the nomination and erection process. For such
agencies to actively oppose an apprication for preference of an
appear seeking to have a judiciar review on the merits of
significant cornplaints of i l Iegal, corrupt and abusive erection
practices, and urge disrnissar of such appear on frivol0us
grounds, shourd make this courtr ds werr as the pubric, guestion
the integrity and polit ical independence of this agency of
qovernment.

53. ThE CONCETN Of thE WESTCHESTER COUNTY BOARD OF
ELECTTONS nright have been better expressed to the Appellate
Division, Third Departnent, on Friday, october L9, 1990, when it
learned that the customary preference hras not being accorded this
case. rt should have expended its efforts to persuade other
Respondentsr counsel herein that the erection crock was t icking
ahray and that arl Respondents should join in the apprication.
rndeed' one wonders why the WESTcHESTER couNTy BoARD oF ELEcrroNS
did not i tserf move for a preference for the very reasons that i t
nov/ urges warrant denial of the application.

54- Moreover, the bad faith of this governrnent agency
is graring in the context of terephone conversations during the
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week of october rst between nyself and susan owens, ESg.,
attorney for the Westchester County Attorneyrs Office, following
her receipt of the underrying order to show cause and petit ion.

Ms. owens tord ne that she was handring the matter for the
WESTCHESTER COUNTY BOARD OF. ELECTfONS. We discussed the
procedure to be forlowed by the Boards of Election of the various
counties of the Ninth Judicial District in the event that the
elections of the judiciar nominees was stayed by the court. she
told ne--as did Mr. ciarnpoli himserf--that stickers wourd be
placed over the names of the judiciar candidates on the ballots
in the voting booths--and that this was relativery easy and
inexpensive--and preferabre to my applying for a stay, which
wourd prevent then from printing the balrots at the outset. An
exarnpre of the barlot and of how easiry it can be rnodified is
annexed hereto as Exhibi t  i lF_l ' '  and i lF_2i l .

55. rt is respectfully submitted that the cost and
inconvenience to the Boards of Erection is insignificant where
constitutional rights of the public are concerned and where it is
crear that irreparabre harm would be done to the democratic
process by the inevitable erection of Respondent judicial
nominees.

56- Mr. Dranoff misrepresents the state of the raw
rerative to the matter of cross-endorsements. He asserts that
the court of Appears has repeatedry varidated mult i-party

candidacies part icurarry in judiciar races, cit ing Bggentha]_Jg
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Harwood'  35 Ny2d 469- rn that  case, the court  of  appeals held
that a party by-raw prohibit ingr a judicial candidate from
accepting a cross-endorsement was invalid. Hotever, the
rat ionale of  that  decis ion,  i .e. ,  that  such restr ict ion would
irnproperly cornpromise the independence of the judicial noninee,
appries with eguar, if not more, force to invaridate the party
resolution involved in the instant case. Rosenthal does not say,
conversely, that a party can require a judicial candidate to
accept a eross-endorsement and other conditions sirnirarly
irnpinging on the judiciar nomineers independent judgrrnent, sueh as
exist in the i lregar contract underlying this proceeding.
rndeed, alr of the reasoning expressed in Rosenthar to make such
restr ict ion void,  exists,  a for t ior i ,  in the case at  bar__where,
not only were there a serLes of cross-endorsements over a three-
year period, but contracted-for resignations by the judiciar
nominees' once electedr ErS Welr as a pledge to d.ivide up
patronage appointments egually between the two parties.

s7 - Thus, Mr. Dranoff is seen to be reckress with the
truth when he states, fratly and unequivocarly, that this is rran
issue which has arready been decided by the court of Appealsr.

58' The instant proceeding is not a case where one
major polit icar party cross-endorses, without pre-conditions, a
single judiciar candidate of the other rnajor porit icar party in a
single erection. contrary to Mr. Dranoffrs broad statements, the
far-reaching, ult inate, and unresorved guestion present,ed by the
Petit ion is the regarity of a particular cross_endorsements
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contract, running over a period of years, put in written
resolution for:n, which required judicial nornineesr €rs a condition
to obtaining their nomination, to accept such cross-endorsements,
to agree to contracted-for resignations so as to create new
judaicar vacancies,  and to a provis ion that,  once erected, they
wourd divide patronage appointrnents eguarry, in accordance with
the reconmendations of their party leaders.

59'  on a barancing of  equi t ies,  based on the pet i t ion
and the state of the record, the reasonable probabil ity of
success on the merits, the immediate need to avoid irreparable
injury to the democratic and judicial process by Erection Law
violations and an insidious cross-endorsements arrangement, far
outweighs any possible inconvenience or hardship to t l "
Respondents and, therefore, rnerits the rerief reguested in its
totarity. This court must not shirk its responsibirity,
d i f f i cu l t  as  i t  i s .

WHEREFORE, it is respectfurry prayed that the instant
appeal be accorded an inmediate preference so that the appeal
herein may be heard and decided on the merits without further
delay, and that an interirn stay be granted to preser:ve the status
quo pending the decision of this court by directing the NEW yoRK
srATE BoARD oF ELEcrroNs to order the county Boards of Elections
of the Ninth Judiciar District to rnodify the barlots and voting
machines to provide that the names of Respondents Nrcor,Ar and
MTLLER sharr not appear as candidates for Justice of state
supreme court and that the voters shalr vote for one of the
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remaining three candidates, and by directing the 'E'T.HESTER
couNTy BOARD OF ELEerroNS to provide that the name of Respondent
EMANUELLT shalr not appear as a candidate for surroqate Judge,
together with such further erection proceedings as rnay be called
for under the Election Law and such other, further and different
rel ief as the Court may deem just and proper.

Dated: White plains, New york
October  28,  J .99O

/
J/
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