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SUPREUE COURT!.,. FTATE OF NEW yORK

i::::3::_3::I:IgI_ _,"rRD DEPARTTuENT
rn the Marter "-;;;;;;il;;;r;;-;;------------x
MARTO U. CASTRACAN ANd irrITCNNt r. BONELLI,acting Pro Bono publico,

Pet i t ioner-AppeI 1 ants,

.fr
T$ o c-3

for an Order, pursuant
l -6- t_oo ,  L6-LO2,  L6_1O4 ,1-6- l -16 of  the Elect ion

f n d e x  N o .  6 0 5 6 / 9 0

Order to
Show Cause
for a preferenee
of Appeal pursuant
to Supreme Court
R u L e s ,  3 r d  D e p t . ,
Sec t ion  800.  t_6

to  Sect ions
l -6-L06 and

Law,

-vs-

ANrHoNy J. cgllyITl, Esq., chairman,
WESTCHESTER REPUBLICAN COUUTY COUUi'i,rrE,
cUY T .  pARfS I ,  Esg . ,  DENNIS  t tEHfEL ,  U=q . ,Chairman, WESTCHnStnn DEMOCRATIC COUNTY
COMUfTTEE, RICHARD L. WEINGARTEN, n"q.,
LOUIS A.  BREVETTI,  Ese. ,  Hon.  FRANCIS A.NICOLAI, HOWARD I '{ILLER, Esq., ALBERT J.EMANUELLI ,  Esq. ,  R.  wEi ,Ls sTouT,
HELENA DONAHUF, EVEL'N AQUILA, iomrnissioners
:g":!l!gtins the NEW yoRK srArE BoARD
-o_I_!! ICTTONS, ANroNrA R. D'AprcE,
MARfON B. OLDf , Cornmissioners constitut ing
the WESTCHESTER coUNTY BOARD oF ELECTIONS,

Respondent-Respondents I
for an order decraring invarid the cert i f icates
p:rpgrt ing to oesignate Respondents uon. FRANcrs A.NICOLAf and HOWARD MfLLER, Esq. as candidates forthe off ice of Justice of trre supreme court of thestate of New york, Ninth tuaici i i - i i i " i i i " t ,  andthe petitions purporting to designai"-aiennr .T.EMANUELLf ,  Esq. .  a  candiaate for  the of f ice ofSurrogate of Westchester County to Ue nefa in
:l:_::l::11_:t""rion of Novemu6r a, re;o.

"n";--'".";:; ; ;,,*" ;;" :; Arrrrmation,
aff i rmed october 2Lr-  t990, of  DoRrs L.  sAssowER, Esg. r  of  DoRrs
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L. sASSowER, P.C,,  at torney for Pet l t loner-Appel lantq the

Exhibltg annexed theretor the Decielon and Ordler of Hon. Lawrence

E. Kahn of the Albany county Eupreme court, the Petltton hereln

and other eupport,lnE papcrs referrcd to ln the annex€d,

lff lrnation, lnoorporated by rcferrnaB fron the Rccord on Appcal

heretofore f i red wl th the courtr  EDd the Appel lant  s,  gr tef  ln

Eupport thereof heretof,ore fl led with thle Court together wlth

the Record en Appeall and the prlor papere anC proceedlnge

heretofore had hcreln;

l-ET Reapondent-Reepondente rhow Cauee before this

court ,  at  the Courthouse, at  the Juet lce Bui ld ing,  $outh l la l l ,

Albanyr NevJ Yor l< L2223, ,  crn the e7 day of  octob,er.  l ' r90,  Et

9 !30  E,8 . ,  o r  as  goan therea f te r  a6  counee l  can  be  heard ,  why  an

1..) i :  . r  should not be made End entered harein:

1. Grantlng a pref,arrnac to the lnElialrt, appeal

' r r reuant to SuprenB Court  Rules,  Thlrd Dept.  ,  Art lc l r ' ,  3,  Part

S e c t i o n  8 0 0 , 1 6 ,  A r t l c l e  1 ,  S e c t l o n s  6 , 9 t  a n d  i I  q i f  t h e

l.urr$Llt[t lon of the State of New York, and the Fourteenth

Anendment to the Conetltutlon of the United Etatec of Anertca,

for sII the r€aaona aet forth in the annexed novlnE papers and

rxhtbit,s thereto, in that thls le an Electlon Law cage pertalnlng

tn the upconlng Novetrbcr 6 | 1990 Electlon of Juttlccs of the

Suprene Court tn the Nlnth ,rudlclal Dtetrlot and of the

Surrogatere Court of, t{eetchester CountyI

2. CaIIlng a apeolal tossLon and/or tcr"m of the Court

to hear and expcdltlougly dcternlne thle Appsar beforc the
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aforceaid Novenber 6,  lgg0 r leot lonai

3 .  G r a n t l n g  p E t i t i o n e r - A p p e 1 l a n t e  E u c h  o t h e r ,

further, and diffcrent, rerlef aE thlE court nay decn JuEt and

proper, lncludJ-ng that, ln thr avent therc is lnsufflclent t lrne

f or this court t 'o render ruch determlnatlon prlor to Election

Day, or having f iadE eueh detent lnat lon by grant lng the

pet l t ioned rel lef  to invEl ldate the Cert i f lcatce of  Nonlnat lon

arrd the DeeiEnat lon of  the Judtclar nor lneeg, thcre le

i n e u f f l c l e n t  t l n e  t o  r e q o n v s n €  t h e  , I u d l c l a l  w o n l n a t l n g

convent' long to conslder and duly nonlnate Judiolal candldatea to

f111 the vacancles ln the aforeeald Judictal  of f , ices pr lor  to the

data of the echeduled electlon, that a etay thereof be granted to

enJoln, treetrain, and prohtblt Raepondent Ner.l lorlr $tate Boarcl of

Electlone frorn permltting the nlnec of the Reepondent candldateg

for electlon, Hon. rRANeIg A. NrcorAI, HolrARD t' lrLI,ER, Eeg., and

ALBERT J'  EMAI{LELLII  Esq.,  to app€ar on the bal lots for  e}ect lon

oi. Justices of the Fuprene Court for the Ntnth rludlclal

Dletrict, and surrogatcIe court of l. leetcheater county, for euch

General  Elect ion to be held on Novenber 6t  lggor BDd thereaf, ter

dlrectlng auch furthar election proceedlnge ae nay be calledt for

under the Electlon Law, lncludlng thc recanvenlng of thc .fudlcial

Nonlnatlng conventlona End the carrlng of a speolal Erretion, if

requlred, te lnpremcnt,  the declelon of  th le court ;  and, t t  is

further

ORDERED, that gufticlent csuse appearlng bherefor, ret

Berivlce of a copy of thle order and anncxcd novlng papsrg in

I
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, l
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n + ,'eupport 
thereof,, nade on or bofore october c^'O 1990 upon

the 'attorneye lor Reepondente by telefax and nalI to their

reapectlve offfcec, Bt the teletax numbers and addreaaeE aet

forth on the Errnexed schEdule, b6 drened Eood and sufl lclent

eervlcel  and l t  1e fur ther

oRDERED, that Anewerlng PapBrE, lf EDyr be Eenred upon

coungel  for  Pet l t loner-Appel larr te,  DORIS L.  SASSOWER, P.C. at  l te

of f lcc at  283 Soundvlew Avonucr Whlte PIalnE, Ncw Yorlc 10606, by

Eervice upon Respondents of a copy of thle Order To Show cause

and eupport ing pBp€rB. Reply Papera, l f  BnYr to be f lLed on the

return date hereof.

!E iE:tl; ETH .iutlr i- i i :{L ITiETRIT:T

Dated:  Buf fe lo ,  New Yor lc
oc tobe r  AL ,  1990

A^- - r fu ' - l t , { - '
HON. ANN T. }TIKOLL

, J .  S .  C
Appel la t ,e  Dlv la lon,  3rd Dept .

overnlght nail and by tele faxlng FlgI ,tg rpid o_ourtgel I s fax
Y$1paqA, d-z--r-irat, "l-di

nuiaber 9I4/6t4-6551 no iater than ffi--teic€a*ed-
/n
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SUPREI{E CoURT: STATE oF NEw YORK
APPELLATE DfVfSfON: THrRD DEPARTMENT

--- - - - - - - -x
fn the Matter of the Application of
MARIO M. CASTRACAN and,vrxcnnt r,.  BONELLT,
acting pro Bono publico,

Pet it ioner-Appel Iants,

for an Order, pursuant
16 -1_00  ,  r6 -LO2 ,  L6_ ) -O4 ,
16 -116  o f  t he  E lec t i on

fndex No.  6056/90

Aff irnation in
S u p p o r t  o f
Preference of
Appeal pursuant
to Supreme Court
R u l e s ,  3 r d  D e p t . ,
S e c t i o n  8 0 0 . 1 6

l icensed
State of
be true

to Sect ions
L6-106  and

Law,

-vs-

ANTHONY J. COLAV_ITA, Esq., Chairman,
WESTCHESTER REPUBLTCAN COUNTV COMMI'i'TEE,
GUY T .  PARIS f ,  Esq . ,  DENNIS  MEHIEL ,  n=q l ,Chairman, WESTCHnSfnn DEMOCRATIC COUNTY
COMMITTEE, RICHARD L. WEINGARTEN, n=q.,
LOUIS A.  BREVETTI,  Esg. ,  Hon.  FRANCfS A.NICOLAf, HOWARD MfLLER, Esq., ALBERT J.EMANUELLT, Esq., R. wnlr,s sTouT,
HELENA DONAHUE, EVELYN AQUILA, ionrnissioners
constituting the NEW yoRi STATE BoARD
-9I_ McTroNs , ANroNrA R. D ' APrcE ,MARfON B. OLDf, Commissioners constitut ing
the WESTCHESTER coUNTY BOARD oF ELECTTONS,

Re spondent -Respondents,

for an order decraring invalid the certif icatespurporting to designaie Respondents Hon. FRANCT' A.Nrcor'Ar and HowARD MTLLER, Esg. as candidates forthe office of Justice or tne supreme court of theState of New york, Ninth .ruaicilt oi=ii i"t, and.the petit ions purporting to aesignai"-ainnnt ,r.EMANUELLI,  Esg. a-candidate for  the of f ice ofSurrogate of Westchester County to be hel_d in
: l :_g:::: :1_:l""r ion of Novemuer o, 1eeo._________x

DORfS L. SASSOWERT dr attorney dulyto practice law in the courts tt tnlN"y York,  af f i rms the fol lowing a;under penal ty of  per jury:

f  am the attorney for petit ioner_Appellants j-n

1_

1 .
the
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above-entit led speciar proceeding under Article 15 0f the New
York state Erection Law, and submit this apprication for a
preference of the appear herein, denial 0f which wourd frustrate,
if not null ify, the very meaning and purpose of said raw and of
proceedings brought thereunder.

2' rt is respectfully subrnitted that petit ioners are
further entit led to such preference as a matter of right pursuant
to sect ion 800-r-6 0f  the pubr ished Rules of  th is courtr  ds welr_
as under appl icable provis ions of  the Federar and state
constitutionsr €ls detailed in the order to Show cause annexed
hereto.

3. rt nust be stressed at the outset that the
Legislature gives an extremery rinited tirne period to enforce
rights granted under the Election Law. Election Law, sec. r-6_
158' specificarry mandates that Judiciar Norninating conventions
be herd in the third week of septenber. A petit ion seeking
judic iar  review under sectron 16-102 (2) ,  c la i rn ing that f raud or
irregularity occurred at the judicial nominating conventions,
rnust be init iated by order to show cause obtained within ten (10)
days of the conventions. objections and speeifications to the
certif icates of Norninations fired with the New york state Board
of Elect ions must also be f i led wi th in severely- l imi ted t ime
parameters. petit ioners scrupul0usly adhered to all such
reguired tirne l irnitations, and now seek apperrate review of a
Lower court Decision entered, after oral argumentr o,' october 17,
I g g 0 .



4- For the sumnary judiciar relief provided, under
Art lcLe 16 to be meaningful ,  i t  must be af forded within the s ix
weeks prior to Election Day, since the prirne purpose of the
Election Law is to protect the constitutionarry guaranteed rights
of the voters, not to defeat thern, otherwise, candidates wourd
claim that their i lregally or fraudurently gained rrrightsrr had
vested by v i r tue of  their  e lect ion.

5 '  The legis lat ive t imetabre c lear ly neeessi tates the
nandatory preference granted to Election Law cases by this court
when i t  adopted Rure, see. g00.16, s ince the court  is  cognizant
that absent the granting of the ornnibus relief, hereinafter
described, the Decision-order of speciar Term wourd not only be
the first word, but the rast word. This would then lead to the
leg is la t i ve ly -proscr ibed and un in .ended consequence tha t
i lregalry and fraudurentry norninated candidates would be erected,
without any appellate review, and without petit ioners having had
their "day in court'--ar.r in vioration of the constitutions of
the state of New York and the constitution of the united states.

6' A chronology of the pertinent background events is
essent iar  for  the courtrs proper considerat ion of  th is compel l ing
pre ference app l ica t ionr  ds  we l l  as  the  most  mer i to r ious
underlying appeal.

z ' This special proceeding, under the Erection Law, to
enforce constitutionarty-guaranteed voting rights, was commenced
by order to show cause, dated september 26, r_9g0, and supporting
Petit ion. Argrument was heard thereon before Hon. Lawrence E.
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Kahn of the supreme court, Arbany county on Monday, october 15,
1990. A copy of the order to show cause, peti-t ion, Exhibits, and
Affidavits in support appears at paqes B-7s of the Record on
Appealr o' f ire with the court and incorporated herein by
reference. By so-ordered Decis ion, dated october 16, 1ggo,
entered the fotrowing day, Judge Kahn granted the motion of Guy
T'  Par is i ,  Esq. r  or l  behal f  of  Respondent coravi ta,  heard on
october 15, L990, to disrniss rupon the ground that the petit ion
fai ls to state a cause of  act ionr.  Judge Kahnrs Decis ion and
order, appearing at pages 3-7 of the aforesaid Record on Appear,
is l ikewise incorporated herein by reference

8. rt is J.nrperative that this court grant the
crit lcal relief requested ln the lnstant order to show cause so
that the pubrre interest can be protected by proper enforcement
of  the Erect ion Law. This courtrs deniar of  a preferenee wir l
othernrise be put before the public by Respondents as representing
this courtrs apparent approvar of the dangerous precedent
represented by Justice Kahnrs erroneous Decision. Moreover,
after the erection, Respondents wirr doubtress argue that the
issues raised in this appeal are rnoot. rndeed, if the appear is
thereafter dismissed on such ground, the huge investment of regar
tine and money expended on petit ionersr behalf, in the pubric
interest ,  wi I I  have been ent i re ly in vain.

9. The petit ion herein and
Brief, (I ikewise incorporated herein by
pp. L-22 thereof) clearly demonstrate

I

Pet it ioner-Appel lants I

reference, particularly

that the Lower Courtrs
I
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Decision and order is grievousry in error both as to its
unsupported factuar findings and legar conclusion based thereon
that the petit ion does not state a cause of action.

r-0.  The pet i t ion arreges that the r99o judic iar
nominations of the Ninth Judicial- District, incorporated in the
certif icates of Nomination, f ired with the Ne$, york state Board
of ElectLons, hrere not onry the resurt of an i lregar contract
between the two najor porit icar party leaders and their hand-
picked judicial candidates, but were the end-product of Judicial
Nominating conventions which violated mand.atory Election Law
safeguards.

11' Petit ioners set forth that the Judicial Norninating
conventions of both parties suffered from fundamentar fatal
defects, inter alia, that at the Denocratic Judiciar Norninating
convent ion (a) '  there was no Rorl  cal l  of  the Deregates to
ascertain the presence of a quorun, (b) that, in factr ho quorutn
was present; (c) that the convention meeting room did not have
seating capacity to accommodate the number of elected Delegates
and Al ternate Deregates,  a l l ,  inter al ia,  in v iorat ion of
Elect ion Law 6'L26t (d) that  at  the Repubr ican Judic ia l
Noninat ing convent ion,  the convenor,  Respondent coravi ta,
continued to preside as Per:nanent chainnan after the convention
was organized, in contravention of the legisrative mandate
contained in Erection Law 6-!26, designed to avoid coercion of or
chirl ing effect on the free expression of the assembred judicial
Delegates.

5



12- Arr said violations rrere not onry alleged in the
verif ied Petit ion, but supported by sworn affidavits of witnesses
at  the 1989 and l99O Convent ions. Obviously ,  then,  the
determination of Justice Kahn that ,there is no proof that the
judiciat conventions at issue were not regarly organized, with a
quorum present, and that a najority of that quorum dury voted for
the candidates named as respondents thereto,, (Record on Appear,
p' 7) ignores and fries in the face of the pleaded. allegations to
the contrary in the petit ion, detaired more particularly in the
objections and specifications annexed to the petit ion, sworn to
by Petit ioners, as werr as in supporting Affidavits, which were
subnitted to the Lower court and are included in the Record on
Appeal.

13. The Lower courtrs aforesaid determinat ion
plainly unfounded and erroneous as a matter of raw, and must
reversed. Moreover, apart from the fact that ,,proof ,,

irrelevant on a motion addressed to the sufficiency of
pleading, the Lower court faired to afford petit ioners any
opportunity to present further proof at an evidentiary hearing,
notwithstanding that r had apprised the court at oral argument on
october Ls,  1990 that r  had witnesses who courd test i fy as to the
foregoing fatal  Convent ion def ic iencies.

14. rn addi t ion,  the pet i t ion alreges that the
judicial nominations in guestion are the result of an irregal

i s

be

i s

a

contract ,  v io lat ive

L7-L58, expressing

o f

a

penal provis ions of  the Elect ion Law, Sec.
public policy of the State of New york



o
prohibit inq practices corruptive of the democratie process and
which Lmpair constr-tutlonalry-guaranteed voting rights. rt is
further arreged that this ir legar contract between two major
por i t ical  party leaders,  invorving a ser ies of  judic ia l  cross_
e n d o r s e m e n t s  o v e r  a  t h r e e - y e a r  p e r i o d ,  w a s  t h e r e a f t e r
incorporated into a written Resolution, rater ratif ied and
impremented by the respective Judicial Norninating conventions,
which the leaders conducted in violation of mandatory Erection
Law safeguards.

L5' clearry, without the requested preference and
decis ion on this appear by th is court  before the November 6,  L99o
erect ion,  the elect ion of  Respondent Judic ia l  candidates wir l
proceed' rn view of their cross-endorsement, the candidates are
guaranteed seats on the bench. As aforementioned, Respondents
will undoubtedly thereafter argue that this appear has been
rendered moot.

1 6 .  T h e  D e c i s i o n  o f  J u s t i c e  K a h n  e x p l i e i t l y
acknowledged the need for expedition and the fact that his
Decision hras not golng to be the rast word. rndeed, His Honor
stated that since ,this decision must be rendered in an
exeeedingrly expedit ious manner, the court sha1l address the
merits of the petit ion i tserf, in order that the inevitabre
appeal process may be commenced in a t imely fashion.,r (Record on
Appear ,  d t  p .  6 ,  emphas!-s  added) .  such statement  by His  Honor
accorded with the wishes expressed by counsel for al l  part ies,
to perrnit maximum tine for review, urt irnately, by the court of
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Appeals

t7 '  This case having been argued on Monday, oct,ober
15, r-990, His Honor expedited ,the inevitable appear process'
by rendering a decision the very next day (Tuesday, october 16,
l-990) and then dispensing with necessity of a Judgrrnent, (and the
time loss conseguent thereto) by entering a rso-orderedr Decision
at  9 t '46 a. tn .  the fo l l0wing rnorn ing,  i .e .  r  oD wednesday,  october
L7  ,  l _990 .

19.  As wi l l  be shown here inaf ter ,  r  have done a l r  in
my power to ensure that this appeal would be heard and determined
in a t inery fashion before the erection. prior to reaving
Albany after argument on Monday, october 15, r-990, r personarly
checked with the clerkrs off ice of the Apperrate Division as to
the applicabre procedure in the Third Department once an
appealabre order was obtained from Judge Kahn

19. r $ras informed by the Deputy crerk that i f  r
could get ny Briefs and Record on Appear served and f i led by
wednesday,  october  L7,  1990,  the case wourd be carendared and
heard on Frrday rnornl-ng, october Lg, lggo, and we night have a
decision as early as that Friday afternoon. fndeed, i t  was
preclsely because the Deputy clerk also told me that Friday was
the last day of the term and that the court wourd not be
reeonvening untir after the erection, that r irnrnediatery notif ied
Justice Kahn that r lr tas requesting his irnrnediate decision, and.
that he need not wait for the further submission he had
authorized me to make in response to Respondentsr papers,



belatedly and improperly senred on me.

20- To meet the aforesaid 24-hour deadl iner d[
emergency session stas carled of the Ninth Judiciar committee,
comprised of dedicated, civic-rninded residents of the Ninth
Judicial District, who have spearheaded the issues invorved
herein. They voted to undertake this Appeal, to commit
themselves and their resources, and to work through the night to
conpire the Record on Appear and the Appelrantsr Bri-ef. rndeed,
by the forrowing day, 6ro0o pages had been repricated and
personal serrrice of Appellantsr Record on Appeal and Brief lras
effected on eight separate at torneys in New york c i ty,
Westchester, Rockland, and Albany Counties.

2L' The required eight copies of rny Briefs and. Records
on Appeal  l4 lere f i led wi th the c lerkrs of f ice of  the Appel late
Divis ion,  Ttr i rd Department by 4:30 p.n.  on wednesday, october
17, L990 and the requisite fees were paid

22'  The clerk of  the court ,  Michaer Novack, Esg.-
reviewed ny paperd and informed me that everything was in order.
r then confirmed ny orar apprication for a preferenee for this
elect ion case and was totd to calr  h i rn the next morning at  9:30
a'm' to verify the precise tine nre would be schedured for
argrument,  which he ber ieved wourd be at  9:oo a.m.

23. The next morning, however, in ny telephone
conversation with Mr. Novack, r was informed that the Justices of
the Apperrate Division, Third Department, had decrined to
carendar this appear for argument on Friday, october 19, 1-990.



Annexed hereto and made part hereof is rny october 19, 1990 letter
to Mr. Novack faxed to hirn that day (Exhibit, rfAr) . pursuant to
Mr'  Novackrs faxed response to [€,  dated october rgr lggo,
(Exhibit ttB') , r d[, accordingry, naking this written motion for
a preference for this appear to be heard and decided before the
upconing November 6, r-990 election, in which the names 

.of the
Respondent candidates appear on the bal1ot.

24- As hereinabove described, this application accords
with the mandate of the Election Law and this courtrs own
published Rules, which must be f. iberalry construed to effectuate
the legisrative intent that election law cases sharr be heard and
decided in t ime to be meaningful ,  i .e.  pr ior  to the erect ion

petit ioners are entitred to the preference ref,uestea
hereinr 8s a matter of right, pursuant to supreme court Rules,
Th i rd  Dept . ,  sec .  goo.16 ,  wh ich  prov ides  tha t  appea ls  in
e l e c t i o n  c a s e s  r , . . . s h a l l  b e  g i v e n  p r e f e r e n c e . . . r  

r
2s. rn view of the reverberating effect f, the

ultinate decision herein, it is respectfutry reguested that this
application for preference be granted forthwith. Based upon our
efforts to date to secure prornpt appellate review, it is not an
undue burden on Respondents to requJ-re them to serve thelr
opposing briefs within one (t ) day after service granting the
preference herein- Respondents have had rny Apperranlsr Brief and
Record on Appear since wednesday, october 17, 1990 and were
given notice by faxed comnunications from her as werr as the
courtr oD Friday, october L9, 1990 that a formar motion for a

L 0



preference wourd be made. This apprication is certainly no
surprise to then

rnasmuch as petit ionersr counser did everything humanly
possible to have this notion and appeal brought before this court
for decision at the earriest posslbre time, Respondents shourd
be reguired to do l ikewise.

26- The importance of this case transcends this one
election. A decision reversing the Lower court is essential.
othertrl-se, the Lower court declsion wilr be cited as authority
for future irregar cross-endorsement contracts between party
bosses pre-ordaining our judges und.er Three-year plans, Five-year
Plans or ronger, and rrrigge6rr Judiciar Nominating conventions,
acting as rubber stamps wilr be the rule. voters wirr thus
continue to be deprived of their constitutional right to ,electrl

between judicial candidates of opposing parties. Moreover,
absent a preference and reversal  of  Just ice Kahnrs Decis ion, th is
court witl be deemed to have given its approvar to the advance
agreement by judicial nominees that their judiciar appointrnents,
such as those of conservators, guardians and the rike, wilr be
based on pol i t icar patronage, not ner i t ,  in plain v iorat ion of
the code of Judicial conduct and the Rules of the chief
Adninistrator of the courts. (see Exhibit ,crr to original
Pet i t ionr pp. 53-54 of  Record on Appear and Apper lantrs Br ief ,
pp .  17-19  there in )

27 ' Following the telephone conversation with Mr.
Novack, advising me that this appear would not be heard on the
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calendar of Friday, october 19, as hereinabove mentioned, r lras
referred by Mr' Novack to the general judges nurnber to discuss
arrangements to subrnit an order to show cause for a preference.
Both Judge casey and Judge Mikorr returned my carr. Judge casey
opined that no order to show cause was necessary in l iqht of the
statement' by the clerk of the court that sane courd be presented
by letter, which r pronptry faxed to hirn (Exhibit nAr,) . However,
as shown by the copy of  Mr.  Novackrs faxed response (Exhibi t ,Br,)
received at  approxinately 4:00 p.n.  Fr iday,  by which t ine ar l  the
judges had arready reft Arbany, a letter apprication was not
acceptabre. From her chambers in Buffalo, Hon. Ann T. Mikorl
agreed to sign an order to show cause, presented by me in
compriance with the aforesaid reguirement of the court that r
proceed by formar motion. Accordingry, r do so herewith.

'HEREFORE, it is respectfully prayed that this appeal
be granted an inrnediate preference in the public interest and as
a matter of right under the Election Law and the Rur-es of this
court, together with such other, further, and additionar interin
relief as the Court may deen just and proper.

Dated: White plains, New york
October  21 ,  1990.

s/
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