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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

fn the Matter of the Application of
MARTO M. CASTRACAN and VINCENT F. BoNELLT,
acting Pro Bono Pubrico 

AFFTRMATT.N rN
oFposTrrox ey

Peti t ioners, nnspOpnnlr
NICOLAI

for  an Order ,  pursuant  to  Sect ions
1 6 - 1 0 0 ,  L 6 - L O 2 ,  L 6 - l - 0 4 ,  l _ 6 - l _ 0 6  a n d  f n d e x  N o .
L6 -11 -6  o f  t he  E lec t i on  Law,  6056 /90

v s .

ANTHONY J. COLAVITA, ESg., Chairman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T .  PARIS I ,  Esg . ,  DENNfS  MEHIEL ,  Esg . ,
Chairman, WESTCHESTER DEMOCRATIC COUNfy
COMMITTEE, RICHARD L. WEINGARTEN, Esq. ,
LOUIS A BREVETTI,  Esq. ,  Hon.  FRANCIS A.
NfCOLAI,  HOWARD MILLER, Esq. ,  ALBERT J.
EMANUELLI ,  Esq. ,  R.  WELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA, Commissioners
constituting the NEW YORK STATE BOARD
oF ELECTIONS,  ANTONIA  R .  DTAPICE,
MARION B. OLDI, Commissioners constitut ing
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents,

THOMAS J.  ABfNANTf,  ESe.  af f i rms the fo l lowing is

t rue under  penal ty  of  per jury :

r - -  r  am an at torney dury adni t ted to  pract ice raw

before the cour ts  of  the s tate of  New york.  r  have an of f ice

at  s ix  chester  Avenue,  whi te  p la ins,  New york r_o6oi_.  r  am

attorney for Respondent HoN. FRANcrs A. NrcoLAr.



2.  r  submi t  th is  Af f i rmat ion in  opposi t ion to  the

rel ief requested by petit ioners as set forth in the order to

show cause s igned on october  22,  L99o and returnabre on

october  29,  i -990.  r  subni t  th is  Af f i r rnat ion on personal

knowledge except where indicated otherwise.

3.  pet i t ioners request  that  th is  cour t  ca l r_  a

specia l  sess ion to  hear  and expedi t ious ly  determine the i r

appeal of an adverse decision rendered by the supreme court

(Arbany county) .  They a lso seek a poss ibre s tay of  the

Generar  Erect ion in  F ive (5)  count ies.  pet i t ioners argue

that they deserve the requested rerief due to the nature of

the natters being considered (Election Law) and due to the

statewide importance of this matter.

4- Respondent Nrcor,Ar respectfur ly disagrees.

This court  shourd not entertain pet i t ioners,  request for

speciar t reatment.  Nei ther the preference legarty required

for Erect ion matters nor the subject  matter of  th is

proceeding require the extraordinary rerief sought by

Pet i t ioners.  ur t i rnatery,  th is court  ought to disrniss and/or

deny the appear.  pet i t ioners '  proceeding hras procedurarry

f lawed and total ly devoid of  meri t .



LTMTTEDJURTSDICTTON

5. pet i t ioners,  papers couch the i r  cornpra ints  in

terms of  an a l leged long- ter rn i t regar  conspi racy af fect ing

severar  d i f ferent  e lect ions ( last  year ,  th is  year  and next

year) .  However ,  New york s tate Elect ion Law Ar t icre 16

rest r ic ts  the cour ts  to  hear ing only  pet i t ioners,  chal renge

to events which occurred since september 1990 relevant to the

November l -990 e lect ion.  Thus,  the only  issues properry

before the Supreme Court and this Court are those related to

the conduct of judiciar conventions for supreme court (Ninth

Judic iar  Dis t r ic t )  and the papers f i red wi th  the New york

state Board of Elections evidencing the oeeurrenees at these

convent ions.

NO STANDING

6.  Elect ion Law sect ion 16-r -02 eonfers s tandinq to

chal lenge nominat ions for  pubr ic  of f ice onry on par ty

chairmen, aggrieved candidates and those who properry f ire

Obj  ect ions.



7. None of the petit ioners are aggrieved

candidates or party chairrnen. petit ioners claim standing as

objectors.  Genera l ry ,  wi th  respect  to  convent ion nominees,

objectors have standing to charlenge onlv candidates,

quar i f icat ions and documents f i led ev idencing the nominat ions

at conventions. objectors who are delegates/alternates to

any of the conventions may arso attack the procedures

emproyed at the conventions. with respect to party committee

actions, objectors who are mernbers of the respective party

Executive comrnittees nay be heard to attack the actions of

their respective comrnittees.

8. r t  is  respectfur ly subni t ted that pet i t ioners

rack standing to assert the charlenges they have rnade.

Pet i t loners do not at tack the candidates,  qual i f icat ions nor

the fi led documents. petit ioners attempt to challenge the
procedures of  the subject  judic iar  convent ions and an arreged
rrcontracttr between Democratic and Republican party

committees. However, they hrere not delegates to the

conventions and thus do not have standing to challenge

convention procedures. Nor are they committee members

thus do not have standing to charrenge the arreged
rrcontractsrr made by the party commj-ttees.

the

and



MISSINq NECESSARY PARTTES

9.  pet i t ioners fa i led to  name and serve ar l  o f  the

necessary par t ies.  pet i t ioners overrooked the of f icers of

the charrenged conventions -- necessary part ies who must be

in court as the only part ies who may defend the actions of

the convent ions and make any poss ibre rer ie f  e f fect ive.

Petit ioners overlook the other candidates nominated at the

chal renged convent ions for  the same Judic ia l  pos i t ions as the

named Judge respondents. (Note that petit ioners, request for

an over turn ing and a s tay of  the Genera l  Erect ion h ighr ights

the need for  these other  candidates to  be before the cour t . )

NO MERIT

L o .

action and/or

Pet i t ioners,  c la ims fa i l

are whol ly  wi thout  mer i t .

to  s tate a cause of

forth a legal

conduct  by the

i_1.  F i rs t ,  pet i_ t ioners fa i l  to  set

basis for their theory that the complained_of

ma jo r  po l i - t i ca I  pa r t i es  i s  i I l ega l .



L2. petit i_oners fai l  to cite any statutory

enactment  or  jud ic ia l  precedent  banning pol i t ica l  leaders
from agreeing to support identicar. candidates. Further, the
deregates and arternates who acted to nake the contested

noninations were erected at prirnary erections and acted
through lawful ly constituted conventions. The resolutions
adopted by the por i t ica l  readers of  the major  par t ies served
only  as a recommendat ion to  the independent ly  erected
judiciar convention delegates and was not binding on the
delegates. Anyone could have sought nomination at either
jud ic ia l  convent ion.

13 -  Second,  pet i t ioners fa i l  to  demonstrate any
harm frorn the al leged rconspiracyr or procedural

i r regu la r i t i es .

(a)  A11 of  the charrenged candidates are or  s /ere

s i t t ing fuL l - t ine or  par t - t ime Judges and are

we l l -qua I  i f i ed .

(b)  There wi r r  s t i r l  be an e lect ion for  supreme

Court  Just ice.  The rnajor  po l i t ica l  par t ies have

both cross-endorsed only two candidates. Each
par ty  has nominated a d i f ferent  addi t ional

candidate.  A minor  par ty  has nominated another



candidate.  Therefore,  there wi I I  be f ive (5)

candidates seeking three (3)  vacancies _ thus

insuring that there wil l  be an election and the
voters wil l  have a choice

(c) Further, the voters have the opportunity to
write in the names of any candidates they choose.
(d)  F ina l lyr  ahy other  wourd-be candidate courd

have f i led for  an independent  r ine on the bal rot
pursuant to New york state Erection Law section

6-r -39 as the d ic tates of  sect ion 6-r -06 regui r ing
judic ia l  nominat ing convent ions apply  only  to  par ty

nomina t i ons .

EONCLUSION

14'  r t  is  respectful ly suggested that pet i t ioners

lack the requis i te standing to pursue their  compraints,  have
fa i red to  jo in  a1r  necessary par t ies and have not  ar leged a
meritorious cause of action. Therefore, this court ought not
grant petit ioners the special treatrnent and extraordinary

re l l -e f  which they request .

Dated:  Whi te p la ins,  New york

Oc tobe r  25 ,  l _990

THOMAS J. ABINANTI
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