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Dear Ms. Grant:
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<X "TJT"




NINTH JUDICIAL COMMITTEE

Box 70, Gedney Station
White Plains, New York 10605-0070
Tele: (914) 997-8105 / Fax: (914) 684-6554

By Fax and Mail
202-224-9516

November 17, 1992

Harriet Grant, General Counsel
Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, D.C. 20510

RE: Information Request

Dear Ms. Grant:

Kindly apprise us whether--and in what way--changes were made in
the relationship between the ABA and the Senate Judiciary
Committee following the Committee's June 2, 1989 hearing on "The

Role of the American Bar Association in the Judicial Evaluation
Process".

We note that at the outset of the June 2, 1989 hearing, Chairman
Biden made the following statement:

"Four months ago, almost to the day, on
February 24 [sic], I outlined in this hearing
room a series of steps to examine the role of
the American Bar Association in the judicial
evaluation process, and to provide the ABA
with the Judiciary Committee's views on
whether and how its role should be changed.

I began by asking my colleagues on this
Committee to send me their recommendations on
how the role of the ABA should be clarified
and improved, if they thought it should be,
and my colleagues did just that. They sent
me their recommendations." (6/2/89 hearing,
at p. 1)

We would appreciate a copy of those recommendations--as well as

any resolutions thereafter adopted by the Senate Judiciary
Committee.
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Ms. Harriet Grant Page Two November 17, 1992

We are particularly interested in recommendations and
resolutions relative to the ABA's policy of only providing the
Senate Judiciary Committee with ratings of the judicial nominees,
without accompanying explanation. Chairman Biden's own
statement during the hearings was as follows:

"I believe a report, and not simply a rating
itself, should be submitted, but that is my

personal view. A more detailed report, I
might add, would not mean a 1loss of
confidentiality. Indeed...more factual

information I ‘think would be helpful and

could be supplied." (6/2/89 hearing, at PpP.
2-3)

that the ABA would properly investigate deficiencies in the
operations of its Standing Committee on Federal Judiciary--and
take appropriate corrective action. 1In that regard, we enclose a
pertinent portion of the exchange between Senator Arlen Specter
and Harold R. Tyler, Jr., then Chairman of the Standing Committee

on Federal Judiciary, which appears at pages 85-87 of the hearing
transcript.

On another subject, we have had No response to our October 22nd
fax to you, a copy of which we enclose for Your convenience,

Please let us know when we can expect to receive that requested
information.

Yours for a quality judiciary,

=Corq ELL s/

- ELENA RUTH SASSOWER '
Coordinator, Ninth Judicial Committee

Enclosures: 6/2/89 hearing transcript, pp. 85-7
10/22/92 1ltr-fax .
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committee rule and talk to the press. And, of course, the Bork-lette
thing was the primary offensive thing that fall.

No one else, to my satisfaction, had occasion to be talking to this
particular reporter than the person who admitted that it happened.
And then as Robert Raven says, he claimed that he didn't use the
offensive "‘Bork-lette’’ Ehmse.

I can only tell you that—I guess 1 can be accused of being subjec-
tive—that { am satiafied that it didn't make sense that anybodr
else hlad really talked to this particular reporter, except that indi-
vidual.

Senator Specter. Judge Tyler, 1 recall our exchange during the
course of the hearings, I guess, on Justice Kennedy., Y

Judge TyLER. Right. o

Senator Specter. And, candidly, I did not find it entirely satisfac-

tory from the point of view of my sense as to what action the com-
mittee took.

Judge TyLER. Well, there have been more actions since. | guess it

would come better, in a way, but since you addressed this to me,
ou are right. At that time, we hadn't had the action that we had

ginning in the year of 1988.

First of all, in the year 1988, pursuant to my request, the then
president of the ABA—and 1 beﬁeve president-elect Raven, as he
was then, reflected on this and confirmed the authority of the
president of the ABA, who appoints members of our committee, as
you know, to fire people who are found to be violating our rules,
which would include speaking to the press, saying anything.

The only person under our rules, as I think you will recall, is the
chair, and that has been made clear to our committee in various
ways since our last discussion during the Kennedy hearings. You
are quite right about that,

The other thing, of course—the then president of the ABA and 1
composed a statement which we put in what we call our back-
grounder or booklet which came out, as you know, the latest edi-

tion, in 1988. Now, one could say that is precatory and, of course, it
is

.The difficulty, of course, is we cannot guarantee, certify, as you

have been good enough to recognize even today, and you have in
the past. I live in apprehension that we will have an episode in the
future. I hope I am wrong. I would be less than candid if I didn’t
tell you that.

You know, where the pressure is liable to come the most, for ob-
vious reasons, I assume, is if we have another Supreme Court nom-
ination. But, now, I think the members of the committee with
whom I serve and have served for a little over two years now un-
derstand this.

It is perfectly true that the individual who has admitted talking
to the committee hasn't been fired. 1 find it difficult m self, and, 1
assume, the officers of the ABA, particularly two years later, to say
we should suddenly fire him now.

Senator Srectrr. Was it against the rules of the committee at
that time to talk to the press?

Judge TvLER. Yes. The only person who is supposed to talk to the
press is the chair.
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Senator Specreg. Well, if it was at that time against the rules of them. You are not going to get into a credijbj};
he committee to € press—— said what to whom if there ig any disclosyre tﬁft"g’jfj‘wajstg g};‘_’

Senator Specreg [continuing], Why wasn’t action taken at that
time, or why jsn’t action taken now to impose the sanction?

Judge Tyrer. Because of the problem, first of all, that when we
went into this, the cat Was out of the bag, number one. It was a
very unfortunate episode because, as thig Committee has saig to me
in the past at least twice, it does damage our credibility. That ig
number one_

Judge Tyreg Yes, becayse things have happened s;j
Senator SpecTER. Well, okay. I think thufgl;e haveS lﬁzca;pened and
there has been a Very profound reaction by thig Committee to it,

Number two, we could never pin down the facts. In other w, how you handleq ¢ in the pagt.
we could never be syre that he wag wrong as to what he ] . The . Senator, | don’t want to interrupt you, but
. e promised he wouldr’t talk again, and the ABA presiden time is up, It is fine by me, but we haye kept Senator Hum }{geur
mised waiting. If he jg willing to Yield a few more minutes, jt jg ﬁge b;

me. Sex;ator Humphrey, YOU can have ag much time ag You want gt
yo

€r as to what conversation occurred?
Judge Tyrer. No, To my knowledge, no, and I will tell you why. [j SS:nator Husmrrgpy Go aheaqd.

am probably at fayit didn't feel that the reporter, in completed nator Specreg. J t my coll . . .
good conscience, would want to talk about thig and would want to up on this one point and | wiu)::ocx‘x);e baclf_' T am just gou;g to ﬁnmh
reveal her source. And | didn’t want to get involved in our prob © point that I thing i important 4 make, Judge Tyler, is at
lem, frankly, . ' least my own View, and you have confirmed it jp part, of the inad-
Maybe I was wrong. I will accept that, but I—we went through equacy of the prigr inquiry. It ig true that if yoy called the pe
quite a bit of soy) ing. We were going to remove—and the Per reporter that there may well have beep a reluctance to talk tc;
President of the ABA at the time did agree that if the Ginsburg yoll,d but I think j indispensaple that that caj] should have beey
p made,

Domination went fo{ward, whether or not that member was co

with our work op the Ginsb nomination. !
Of course, no sooner hadmvge determined that— think it hapi

pened on the Friday before the Saturday when Judge Ginsburg

withdrew his name. Maybe we should have done more, but whs

bas been done g done.
what I would respectfully say—and I say this with fervor be}

cause | have confessed to you on the record and off, these leaks ar?

very ing to our work, your view of our work, the Executive’s

view of our work.
And I know that perha_ps we can look at it this way. We ng

reporter: should have been contacted and should have i

Wh%mbldxd you talk to, They are not going to answer thatbgi:s;%lg’
mya pl}"(;bgll)? you talk’ to one persop or more than one person?
. Y wouldn’t answer that question. Do yoy stand by

RRnbe SRR

aving the rules clear] established because your committee mer
rs wll read this transeript, ang future committes members it Judge - Well, Laccept that, anq i accept the spirit in which,
read this transcript, th ;-: tmé_ide. And | have already told you that ope of my regretg cis

occurred Practically in the first week of my watch a9
esson. t T

Judge ight. '
ge TYLER Righ Chajr, and mayhe | have Jearneq al

X Senator Specrry You are on the record as having said that g8
. 3 1 to \

Amd

and I think it jg worth another moment of my owp, evaluation ag t, v
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