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rIME
SENATE JUDICIARY COMMITTEE
ATT: Cynthia Hogan, Staff Director

DATE

T O :

202-224-9516 ( te ler  202-224-5225,
FAX NUMBER:

1 0
This fax consists of  a total  of  pages, Lneludlng this
c o v e r s h e e t . I f y o u d o n o t r e f f i e - i - n a 1 c a t e d n u r n b - e r o f
pagesr or if there is a question as to the transnittal, please
c a l l  ( 9 L 4 )  9 9 7 - 8 L 0 5 .

. Elena Ruth Sassower, Coordinator
FROM:

Dear  Ms.  Hogan:

We await an expeditious response.

4< 
,,Q),,



CI

Box 7O, Gedney StatLon
Whi te p la ins,  New york 10605_0070

Te le :  (914 )  997_g1oS /  Fax :  (91 ,1 )  68 , t_6ss4

By Fax and MalI
202-224-9516

October  L,  L992

Cynthia Hogan, Staff Director
Senate Judiciary Committee
Wash ing ton ,  D .  C .  t _O5 l_O-6275

Dear Ms.  Hogan:

Reference Ls made to your retter, dated septernber 2L, Lgg2.

I appreciate your expression of rrregretrr that you lrere unable to
meet with me when r was , in town, last week. However, the very
reason I came. to W_ashington !{as to meet either with you or witirsomeone you night designate for such purpose. rf you fert that aweek t s advance notice was too rf shortr i--or that the crush of workat the end of the senate session would not make such tn""i f  t t jfeasible--you had only to pick up the phone and terr me that.certainty, you courd have elsi ly detegatla the responsibir iat-; i
te lephoning me.

r do not apprecLate that you fai led to do el-ther--part lcularty
since r sent. two faxes ana placed at least f ive cal ls to thesenate Judiciary comnlttee. in_ tne week preceffio my septenber1qt!  v is i t '  wi t f r  two addl t lonat car ls pGEed-to c#rrman-;ra; ; ;
of f ice--request lng a return cal l - -as wei t  as conf l rmat lon a[ ;a-- . ;appointment for Thursday, september lgth, would n" .rr.nged withe'ither you or a responsiule person under your authorllt; 

'--

As indicated by- my. messages, the reason r sought to speak wtthyou--and took the tine to go down to Washlngto"n--is because thesenate Judic iary commlt tee staf f  has coni istent ly fa i red [oreturn our repeated phone calrs or to f ; i i ; ; - -up on basicinformation requests. The Ninth Judicial c"mmiitee has waitedpatiently for four months for anshrers to questions which ;;; iJ;and should, have been pronp^tly responded td four nonttrs ago. 
-w;

bel ieved that you, as- st i f f  
-p i re i tor ,  

wourd not torerate suchinappropriate behavr-or by your staff and wourd take rectrfyingsteps as part of your supervisory duties.

However, based on my recent personar experience, it appearsevident that your staff is sinpiy acting i" ."""iaihce witi i-t;;;own standard of permissible behlvior.
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I believe it  would be beneficial t f  you were to confirm the
fol lowing l ist of telephone messages and faxes--since it  would
place your September 2lst letter in proper perspective:

The f irst message r left for you was on !{ednesdayr' september
l-oth, via Jamie Schwing, one of the Committee I s nominations
counsel--confirmed by fax the fol lowl-ng day. A copy ls annexed
( E x .  r r A r r ) .

r thereafter left two (21 messages for you on Monday, september
L4th--neither of which was returned. This fact ls confirrned by
my fax to you on Tuesday, Septernber 15th (Ex. uBtt), which
further stated:

r rSo as to  ensure that  act ion wi l l  be
forthcomi.g, I  am planning to come down to
Washington on Thursday--and would apprecJ-ate
an appoJ.ntnent wlth an attorney on staff .r l

r  arso calred on Tuesday, september 15thr is well  as on
wednesday, september 16th--when r cal led twice. Each t ine r
cal led I left detai led messages that I was corning to Washington
on September 18th specl f lca l ly  to  meet  wl th  e l ther  you or  Eome
other person authorLzed by you.

Addi t ional ly ,  I  le f t  two (21 deta l led meEsages wi th  the of f lce of
chairman Biden. on september 14th, r spoke wlth Melissa and on
september J,6th, r spoke with christLne. rndeedr hy rater cal l
to Christ ine was occasLoned by the fact that--with less than 24
hours before my scheduled departure--f st i l l  had no word from you
or anyone else as to whether the appointrnent had been arranged.
christine thereafter confirmed for me that she put througi a
lengthy message to you on the computer simultaneous with our
telephone conversatLon of the 16th.

The result of a ful l  weekrs efforts to reach you and arrange an
appointment was that when I arrLved at tht Senate ,fudi6iary
committee on Thursday, september lzth--after a f ive-hour trf i
from White Plains, New York--I wac l-nformed by your assLstantl
Jenni fer ,  that  ne i ther  you nor  Ms.  Grant  woutd Ue avai lab le fo i
the balance of the day. Notwithstanding I stated to i lennifer
that r would stay over untlr the next day, Friday, septenber
L8thr so that arrangements could be nade for a meetlng wltn any
responsible person you would desJ-gnate, on Friday rnornLng when i
arr ived at the Senate Judiciary Cornrnittee, I was kept wall ing for
L-L/A hours,  on ly  to  be to ld  by Jenni fer  that  ne l ther  you nor  Us.
Grant could see me--and that no alternate arrangemente to rneet
with anyone else had been made.
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confirm that she did not
to her prior to May 22nd,--

r must also protest that r hras refused a copy of the senateJudic iary staf f -  l is t ,  which r-  requested on"september t7th.According to Lisa, the receptioniit, she was instructea uvJennifer not to give me q cody. Lisi courd not exprain to ;athe reason for Jenniferfs instructJ"on, although she conceded thatsuch list is a public docurnent, obtainable thiough the r,iUrary oiCongress.

rt - is significant that your september 2lst letter rnakes noreference whatever to the eubstlntlve matters which ;;;; ; iconcern to us and about which r wlshed to speak with you--be itby phone or in person: (a) the non-resionsiveness of  yourc o m m i t t e e  s t a f f - - w h i c h  y o u r  o n n  a c t i o n s  h a v e  f u r t h e rhighrightedi qnd (!) the q-uestion as to who at the senateJudiciary committee is in a posltlon to discuss our triCiq";-;ri;us ?nd provide us with ansrrrers to specif ic inquiries ;;;committee rnembers have concerning the tairure it tnl r"t".rirgprocess, documented therein.

we find it whorry unsatisfa_ctory that your september 21st retterignores these matters.  rndeeaj  us.  Giantrs l r .y 22;d ret ter-- towhich your let ter  refers--a1.qo' lgnored the cr i€tcJ quest ion srewere then asklng as to whether the senate Judlclary cornrnitteewould.  inmediatery review thg cr l t ique so that an informeddecis ion as . to . !h" appropr latenees 
'of  

a morator ium on al ljudiclar confirnations c-oura be made. rnst-ead-, wltnout answeringwhether such review of our crit l_que would 6elnaertaken, Ms.Grant bl i thely stated:

r f  . . . the comnrt tee wrrr  proceed with r tE work
on the  nominees  cur ren t ly  pend ing  incommittee, including Mr. O rRourkel,r

Ms. Grant should be called upon to
return our numerous telephone messages
or thereafter.

As to the substance of yogr letter, hre must point out that ourcrit ique does not neiely "*pt"!" i lconcer^'" iegarding therscreening processrr .  nacher,  
- i t .  

presents i r rebuttable proofthat the ABA I s rating of rtquarif ie'd" did ,rot 
- 

,"rt on properinvest igat ion.  ThiJ fact  is  eviaent f rom Mr.  orRourkersdocumentabry dishonest responses to the senate Judrcrarycommittee questionnalre, a document faentfcii---f " lts rnostpertinent parts to the ABArs personar Data euestionnaire.
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According to the December 18, 1991 Report of the Task Force on
the confirmation Process, which our crit ique quoted (at p. 29, i

rrThe nost crit ical evaluation of potentiat
nominees occurs before submission to the
Senate.  I f  the process funct ions proper ly,
unsuitable candldates wi1I be screened out by
the President before they are nominated. Tha
responsibil i ty for screening nominees l ies
first and foremost wlth the p-resldent and his
adninistration. TheLr lnveetigatLon must be
thorough and complete. It ie not Ln the
interest of any party for unfit candidates to
be nominated, wi th the Senate lef t  to
ident i fy and reJect such an unf i t  nominee. rr
(a t  pp .  11-12)  (enphas ls  added)

The fact that our crlt lque documented the fallure of the
screening process in the period prl-or to norninatlon by the
President shows the Lrrelevance of your assertLon that the lenate
Judiciary conrnittee rrconducts lts own thorough and Lndependent
investigation on each nominee named by the preJidentu.-._--

Moreoverr w€ have not found substantlatl-on for your aEsertlon ast
to the thoroughness of the senate ,rudiciary Cornrnlttee I s
investigatlon. In fact, the contrary view was enuirclated auring
the June 2, .  1989 hear ing on tThe Role of  the Aner ican gai
Associat ion in the Judic ia l  Evaluat ion Processtt .  At  that  t , ime,
Senator Kennedy--  f  orrner Chairrnan of  the Senate Judic lary
Conmittee--submitted the following staternent:

6.;.
\ d ) '

rS
, f

hesitated to express rny disagreement. But we
I

budget and staff are l lrnited. our practice
has not been to send Comnittee investlgators
to every district and circuit to cinvass
kno_w ledgeab le  pe rE  ons  abou t  t he  1ega l
quall f icatl-one of each norninee. The IBA

performs it weII. The lnformation wntcn it

rf certainly have not always agreed wlth the
ABA Committeets ratings, and I have not

cornmunicates to the JudLclary Committee
provides real asslstance to our Committee. rl
(at  p.  45) (ernphasls added)
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senator Specter was even nore speclflc:

staff to conduct t :ations
which the FBr and the ABA have the facirit iesto conplete. t t  (at  p.  g4) (ernphasis aaaea)

so that you nay be in ," better position to appreciate thesisnif icance of the flndinss of oui ;;-it-i;"J" rJflti*r" to theunrel iabi l i ty  of  the ABA iat ings--ad i ts ' rar i ; ; ;  to conductappropriate investlgation--we 
f.ir your attention to the candidremarks of Senator Hatch who said:

' '  . . . the ABA ratrng of a nominee rs grven verygreat. weight, if- not. arways tne 6onciusive
effect . ' ,  (at  p.  t4)  lenpha-sls aaaeal-- :

as werl as the statement of the chairrnan of the senate JudlclaryCommit tee, Senator Biden, that :

r r .  .  . In some respects,  the ABA I  s StandlngComnLttee has becbme larger than life. r amnot sure that is because 
-ot 

it" ;wn allrr" o,its ohrn maklng, but because of the sray inwhich the Senitors and the public urra the

These on-the-record statements of senate i ludJ-ciary committeemembers reave no doubt as to the rl"iorr=n"-=. oi- 'tn" evldencepresented by our crit ique--and the necessity oi- tn" immediateaction and investigatioi carled for In our May LSth retter toSenate Majority Leader l,t l tchell.

T o  d a t e ,  h o w e v e r ,  t h e r e  h a s  b e e n  n e l t h e r  a c t i o n  n o rinvestigation--and no response to the substanc" 
-"r 

our May lgthretter. rndeed, ygyT sepiember zlsi retter only buttresses ourbelief that "Y -qtlt lgue haE been shoved lnto 
-"l."-"urack 

holerlat the senate Judiciary comntttee anJ-not reviewed.

We rely very- targefy on ttle FBI and the
1P1"lt"=_-

press have responded to ABA rlcommenaations,
and that on some noninatione its r"ti ir i ha'r

(at  p.  z)  (ernphasis taded)
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we discern this most crearry fron your statenent:
'once againr w€ wourd l lke to assure you thatthe senate iludiciary . cornmittee ,11f 

-"".ri",

and consider the 
-  

lnfornattonff i r - - t "*r"' provi-ded regarding. Mr. o rRourke s-ntura-- itschedule aly ac{ion on his nomination. rr
(enphasis added) 

-^-" '  
,

The I 'nference ls that lf t ' tr. otRourkers nomlnation does not comebefore rhe conrnittee bv the ena 
-oi 

1nr" 
-d;;;a; 

iession, thecrit ique wilr not be reviewed--?lg crre patent deficiencies of ABAscreening which we docunented wir i  d; .  addressed.

we draw your attentr.on to the rovervr-ewfr contar-ned in ourc r i t ique ,  appea- r ing  a t  page 2- -wh ich  we quoted  ln  our
ilfl".n"Jr1tioned 

Mav lsth ie€ter ro senate uiiorrrv Leader

Ms. Cynthia Hogan

rrl{e believe
orts the
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docurnented
screening

O rRourke I e

the within erit igue declsively
fo l low ing  f ind lngs l  . . .  (21  tha t  i

--from the lnception of
fl:'..-=,.::toji"r recornrnenaation 

-;;--l;" 
"fi

] l :t"l l lg, rh?. nomination 
-uy-'thJ-pr.lali j l

::1- co;rye^irm3ll:l , lJ, the ^sienate__i"""rtr"gf rom

the bar. r lemptraslE-EEaeaJ

rs tt the committeers vr-ew that such a serious, furrycharge as to the failure of the reaerii 
- l lal"Gr

process- can, properly be rgnored, slmpry becairse-l,t;.nomination is not acled on?

our report lras not rrmited to Mr. o f Rourke--who rras our ,casestudy"--but concerns transcenarng p"nrr" ir;;= 
' 

as to theintegr i ty of  t l : -screening process. l t^represents sr .x nonths of
;:I;:i:":lil;";,'rort 

""a --in 
i"gar rlne bv

rn l iqht of the senate irudlctary commltteers l lnlted staff andits long-stal_ding reriance on the ABA, we wourd have noobj ection to the senate ,ruaici;y. c-orninttt"" requestLng the ABA toevaruate our crlt igue and suurirt 
- 

i---ieport itrereon. rndeedr.because of what our ""it- ig"; loJum"nts reratrve to ABAscreening, we berr-eve such'  appi lacn wouia--not onry beappropriate--but salutary.
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Ms. Cynthia Hogan

We await your expedit ious

Enclosures:
( a )  e / L L / 9 2  f a x
(b)  e /Ls /e2  fax

cc: Chairman Joseph
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ELENA RUTH SASSOWER
Coordinator, Ninth i ludlcial Comnittee

response.

Yours for  a qual l ty judic iary,
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to Jamle Schwlng, NominatLons Counsel
to Cynthia Hogan, Staff Dl-rector
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