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May 18,  L992

Hon.  George J.  Mi tchel t
Senate Majority Leader ,
U . S .  S e n a t e
Wash ing ton ,  D .c ,  20510-1902  I

j

RE:

Dear Senator Mitchel l :  I

we are a non-part isan ci t izensr_.group, formed in the NinthJudiciar District of New york, dedic-atea 
'to 

"- q,r.ritv judiciary.
since November r-991, when president Bush nominated AndreworRourke  to  a  federar  juagesh i t ; -  v /e  have t racked tha tnomination' 

.L.ast we-ek, the senate judiciary cornmittee receivedfrom us a cr i t ique of  the pubr ic p"r t i ""  of  t " t r .  orRourkers senateJudiciary cornni€tee questibnnaii"i--

we urge you to innediately review our crit ique and join us incalring upon the senate-ilaiciary cotniitt"" to hart any and alrfurther confirmation hearings 
'"" --i"Lsident 

EGi,= judicial
ffili";:;";J." 

ro harr anv and- all iuaiciar conri-rniiions bv the

such immediate act ion is  essent iar  
_s ince our  cr i t igue__a

:#&f,t"."ii .;t&n=rtoi.:3-r;"'#*:"p'J"a pases, 
--'.'pporte-a 

bt
rrthat a serious and dangerous situation exists ate v e r y  l e v e l  0 f  t h e  j u d i c i a l  n o m i n a t i o n  a n dconf  i r rna. t i_on process-- t ron the i " " "p l i " "  

-  - " r  
thes e n a t o r i a l  r e c o m m e n d a . t i o n  u p  t o  u . , a  

- i n c t u d i n g

nomination by the president ..r i  conf irmation uy thes e n a t e - - r e s u _ I t i n g  f r o m  t h e  d e r e l i c t i o n  o f  a r ]involvedr .  incruding the profess ionar  organizat ions oft h e  b a r . ' r  ( a t  p  .  2 )

*.*ft
1 .
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rn a sect ion ent i t red:  r rFair-ure of  the screening processr,  (at  pp.29-38),  we directry quote f ron t t rg oecember 18, r ,991 report  ofthe Task Force on 
-tht 

confirnati;; pil".==, which you convenedIas t  fa l l

rrThe most cri t ical evaluation of potential
nominees occurs before submission to theSenate.  I f  the process tunct ion_s- 'prJ f ,er fy ,
unsuitable candidites wil l  be screened out bythe President before they are nominated. Theresponsibi l i ty for screLning ""; l ; ; ; ;  I iesfirst and forernost with the president andhis adrninistration. Their i"""=ii-g"-Ji;i rnust

t

our crit ique detairs that the nomination of Andrew o,Rourke byPresident Bush. is a case sgudy a.ln"nJrating 
-iniJ' i ' trr" 

processrldoes nor funcrion ,,pioFEfiin_6? , 
___ -

r that  no reasonabre, object ive evaruat ion ofMr .  OrRourkers  
_  compet6nce,  charac ter  andtemperament could corne to any conclusion butthar he is thoroughry unf i t  r " - - juaic iar

of f icet !  (at  p. l ) -  
!v !  Jr r . - r 'Lsr

we have not. gnly shown ..!n?t president Bush nominated Mr.orRourke notwithstanding a I 'Not e,ruri i i"a,, rninority rating of theAmer'can Bar AssociJt ion,s btanaGg cornrni t t6e on FederarJudiciary, but that ther.e yas no basi_s {o, any rating ofrreuarif iedrr by a l '^.jorityrr of tnefEFs committe"--'r"t alone bya rrsubstant ia l  major i ty, , . -  r .ndeed, because the pubr ic port ion ofthe senate ,ludiciarv 
- 

coll i t iJ s 
^.elr"rt ionnai?g--i= virtualryident icar to the qrr"= ' t ionnaire Mr.  orRourke was requrred to f i r rout for the ABA, we readily establisn"J-trri= 

*J""' i iJro,r= 
fact aspart  of  our cr i t ique.

our crit igue also outl ines the manner in which effective judiciarscreeninqr has been eroded:

(a) documenting the unhealthy relationshipbetween the ABA and the Justice o"pirtm"ntwhich has made it ,  possible for the JusticeDepartment to pressure the ABA into afieri-ngits evaluation procedures and standards as aprice for the ABA reraining its ;;;;f;; rotein  the evaluat ion p"o"""=. - -



l

t

Three

(b)  document ing the Just ice Depar tmentrse f f  ort  to prevent other bar q;,rp=__presumably mo*e independent__from sh-aring inthe  screen i r tg  o f  p rospec t ive  
-J  

"J i " i " rnominees.

direct  t ink between Mr.  O,Rourkers
Departmentrs extraordinary letter toof  the Ci ty of  New york last  y.ui ,

tyour interfdrence in the constitutionarprocess of serecting and appointing r"a"rarjudges must end. rt 
- -

Because the Justice-DePartrnent has so comprornised and constrictedthe screening of . judic ia l  candidates-- ioster ing a s i tuat ion whererrunsuitabre candidates!' are nominated by the Fresident--there isreason to berieve that the senate wil l bL confirrning-norninees whoare as unf i t  for  judic ia l  of f ice as t ' t i .  orRourke.

To the extent that the senate Judiciary conmittee relies on theaccuracy and thoroughness. of screening by the ABA urrd tn" JusticeDepartnent to report nominations ""t of cornnittee--with thesenate thereafter functioning as a ri iuurer s*;;;,- ly confirmingjudiciar norninees without senate debate--a reat and presentdanger to the public ctrrrently exist".--

r t  is  not  th:  phi losophical  
.or  pol i t ical  v iews of  the judic iarnominees which are heie at  issul . - -  n i tn". ,  the issue concernswhether present screening is naking appropr iate threshordd e t e r m i n a t j _ o n s  o f  _ _ i . e .competence, integrity, ana tEmpffien- our critique of AndreworRourkers nominat ion reaves no doubt that  i t  is ; ;1: '
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fn factr w€ have drawn a
nomination and the Justice
the Associat ion of  the Bar
which s tated:

Most RespectfulIy,

€Anq@dW.-
3::I3rHH":^i?:[f;*"'ur"r., committee

Enclosures

cc: Members of the Task Force on the confirrnation process
Members of the Senate Judiciary Committee
Senator Danie1 patrick t"toynihair
Al l iance for  Just ice
people for the Arnerican Way


