
SUPREIIE EOURT STATE OF NEW YORK

COUNTY OF AI,BANY -- - - - - - - - -x

In the Matter of the APPlication of
I{ARIO M. CASTRACAN ANd VINCENT F.. BONELI,I'

act ing Pro Bono PubI ico,

Petl t ioners '

for an Order, Pursuant to Sections
l - 6 - l -OO,  16 -LO2  '  16 - l -04  ,  l - 6 -106  and
L6- l , l -6  of  the Elect ion Law,

-vs-

AI ITHONY J.  COLAVITA,  8s9. ,  Chai rman,
WESTCHESTER REPUBLICAN COUNTY CO}II'IITTEE '
c U Y  T .  P A R I S I ,  8 s 9 . ,  D E N N I S  M E H I E L ,  E s q ' ,

Chai.rman' WESTCIIRS'I 'ER I)nl{OCRnTIC CO(}IITY
CoI4MITTEE, RIc l lnRD L.  WEINGAR' InH,  !9q ' ,
LOIJIS A.  bnnvrr : r r ,  I l ts l l . ,  Hon.  FRANCIS A'

NICOLAI,  HOWARD MILLER, Esq ' '  ALBERT i I '

EMANUELLI ,  Esq. ,  R.  WELLS STOUTI
HELENA DONAIIUd, EVELYU AQUIL^, Commi.ssioners

constituting the NEW YORK STATE BOARD

oF E[ 'ECTrOlrs ,  ANTONTA R.  DrAPreE,  -
MARION B.  OLDI,  Commiss ioners const l - tu t i 'ng

the WESTCHESTER COUNTY BOARD OF ELECTIONS'

fndex No.

Af f idav i t ,

6056 /eO

ResPondents,

for an order declaring invalid the cert i f icates
puipor t ing to  des ignaie Respondents "o l :  FRAN.IS A '

irfCbf,ar ana HOWaRD MILLER, Esq. as candidates for

the of f ice of  Just ice of  the supreme cour t  o f  the

State of  New York,  Ninth Judic ia l  Dis t r ic t ,  and

the petit ions purport ing to designate ALBERT J.

EMANUELLI ,  Esq- .  a-candidate for  the of f ice of

iur rogate of  Westchester  county to  be held in

:::_:_:--::-:::::::: :: :::::::: 1 llll--- ------.
STATE OF NEW YORK
COUNTY OF WESTCHESTER s s .  :

be ing duly  sworn,  dePoses and saYs:

)
)
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1- r  am an at torney rr .censed to pract ise raw in the state
of New york s ince 1950. r  am current ly chairman of  the Ninth
Judic ia l  conrni t tee,  a group organized in westchester county in
1989, comprised of lawyers and non-rawyers working to assure that
the most qual i f ied judges are chosen, that  por i t ics and
pol i t ic ians are removed as far  as possr_ble f rom the judic iar
arena and, in part icurar,  to assure that the erect ion of  Judges
in the Ninth i ludlcial Dlstrict is accomplished in accordance with
the regal  requirements of  the Elect lon Law and const i tut ion of
the State of New yorko

2 .

observation

Conventions

f a i l u r e  t o

requirements

The or lg ln of  th is group came out of  my
of the manner in whrch the Judic iar  Nomi 'at ing
in the Ninth Judieial  Distr ict  are run and their

conforn  to  the  most  fundamentar  p rocedura l
of  the Elect ion Law of the State of  New york.

3- on August 23, 1989, r  at tencred a meet ing of  the
Executive cornrnittee of the westchester county Democratic party,
at  i ts  forner of f ices at  203 l , larn street,  whi te prains,  New york.
I  arr ived at  the rneet ing at  about g:  OO p.n.  There were
approxirnately 3o individuals rn attendance, who were, r $ras
told, members of the westchester Demoeratic county Executive
commit tee. RT.HARD L. 'ETNGARTEN, Esq.,  the then chairman of  the
WESTCHESTER DEMOCRATIC COUNTY COMMTTTEE. I,AS PrESidiNg. Mr.
! {ETNGARTEN ca l led  the  neet ing  to  . rc le r  ancr  expra ined in  de ta i l

0 0 0  6 4 L3



the terms of an agreement that had been arrived at with the
WESTEIIESTER REPUBLICAN COUNTY CO}TMITTEE, PrOVidINg fOr thE
erection of suprene court Judges in westchester county for the
nex t  th ree  years ,  1 .e . ,  19g9,  1990,  and 1991 ( the  i lThree  year
P l a n f f  ) .

4-  Mr.  *ETNGARTEN outr ined the benef i ts  aeeru ing by
wEsrcHEsrER DEuoeRATre eouNTY eoullrrrEE becorning a party to this
agreement--that by cross-endorslng the two Republican nominees,
ALBERT J. EI{ANUELLI,  ESq. ANd HON. JOSEPH JIUDTCE fOr tWO Of thE
three supreme court vaeancies in 1989, the erection of SAMUEL G.
FREDMAN' a Democrat, to the third vacancy would be assured. Flr.
wETNGARTEN further stated thab Mr. EMANUELLT wourd resign in
1990'  e ight months af ter  hrs rnductron rnto of f icer so that he
could become the cross-endorsed candldate for  the of f ice of
surrogate of westchester county. Thrs was neeessary to satisfy
Mr. colAvrrA that the Repubricans wourd keep the surrogate
office' The suprene court vacancy created by Mr. EMANUELL's
resignation wourd then be fi lred by a Denocratic eounty court
Judge'  FRANers A. Nreor,Ar.  rn 1gg1, the vacancy created in the
county court by the elevation of FRANcrs A. Nreor,Ar to the
supreme court would be fir led by T. EMMET MURpHy, a Democratic
city court Judge, with ADRTENNE H. seANeARELLr, a Repubrican,
eross-endorsed for re-elect ion to the of f ice of  Famiry court
Judge, westchester county.  Ar l  judrcial  nominees, incruding Mr.
EMANUELLT, would pledge that af ter  their  erectr-on, they would
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give out their  patronage

recommendations of the two

on an ecpral  basis,  according to the
party leaders.

5.  Sone diseussion ensued, pf i rnar i ly  by Mr.  t { .  PAUL
REDD, who r believe e/as a member of the Executive cornrnittee,
conplaining beause the agreement did not inclucre a Denoeratic
African American Judge. rt iras explained to hirn that, arthough
there had been sone considerat ion given to including an Afr ican
Aneriean, i t  was not feasible or pract icar to do so at  that  point
in  t ine .

. Mr- WETNGARTEN stated that the agreement had been
put in written forrn as a Resolution. Thereupon, Mr. WEfNGARTEN
asked for a vote to adopt the Resolut ion,  annexed hereto (whlch
is arso Exhibi t  'c '  to the pet i t ion f i led herein) .  Mr,
WETNGARTEN stated that the Resolution was expressry eonditioned
on its being similiarly adopted by the *E'T.HESTER REpuBLTcAN
couNTY coMMrrrEE at its Exeeutiv*e committee meeting gre next
night.  r t  was adopted by a voice vote,  wi th two abstent ions.
Thereupon, a nember noved t. 'rat adoption of the Resolution be nade
unanimous. The notion lras seconded. Upon an overwhelruing
affirmative vote' one of the members who had abstained, withdrew
the abstent ion'  The other indiv idual  who had abstained, refused
to wi thdraw i t -  Hence, the rnot ion to adopt the Resolut ion
unanimously fa i led to carry.
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7 - r then asked to say a few words and reeounted my

having been active many years ago in an effort to reform the

Bronx Demoeratlc Party. r noted my surprlse that rrdealsil for
judicial of f ice, formerly made in the rrsrnoke-f i l led backroomrf ,
behind closed doors by pol i t ical  l .eaders were now being discussed

out  in  the  open,  and most  ineredrbry ,  tha t  a  wr i t ing

memorial iz ing such rrdealsrr  was even put in resolut ion form at a
public neeting. Mr. WETNGARTEN interrupted to ask me if r was a

member of the Executive conmittee. when r repried that r was

not, he said that r was out of order that although Democrats were

pernitted to attend Executlve comnittee neetings, they eould not
part ic ipate therein.  r  thereupon remained si lent  for  the rest  of
the rneet ing,  which adJourned short ly af ter .

B- The next day, r  pranned to at tend the scheduled

neeting of the Executive cornrnittee of the WESTCHESTER REPUBLTCAN

couNTY coMMrrrEE, but vras lnformed that tt was not open to the
publ ic '  nor for  that  matter to enrol led RepublLcans. Execut lve

comrnittee rneetings were open only to its members, party

of f ic iars,  and invi ted guests.  Henee, r  d id not at tend said
meeting and do not know what occurred at that meetincr.

9 .  On  Sep tenber  L9 ,  L9g9 ,  I

Judle la l  Nominat ing Convent ion ca l led

Distr ict at the Tarrytown Hilton on

Tarry town,  New york.  The meet ing was

attended the Demoeratl_c

for  the Ninth Judic ia l

:h. 
Albany post Road,

held in  a smal l  neet ing
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room in the l0wer level. A cash bar was set up in the rear. r
arr ived at  about z:oo p.m. some peopre were nirr ing about in the
ha' ' '  There was a photographer f rom the l0car newspaper,  The
Reporter Drspatch. At about 7230 p.n. ,  DoRrs L.  SASSOWER, Esq.
arr ived with a companion.

10. At about 8:00 p.m.,  the eonvenor,  rours BREVETTT,
Esq', earled the convention to order, and announced that he had
been designated ae the person to convene the convention. without
any RoI l  cal t  of  the Deregates present,  he announced that sr .nce
he courd obsetlre that a quorum hras present, the convention would
proceed to transact its businese. whereupon, he asked for a
notion that he be elected Temporary chainnan, which rnotion was
adopted. He proceeded to ask for a notion to have two Temporary
secretar ies elected, which was adopted. He asked for a nrot ion to
have himserf erected as permanent charrrnan, which was adopted.
He then asked for a motion to have GwENDoLyN B. LyNcH and MrMr p.
SCHNALL erected as the Pernanent secretar ies,  which was l ikewise
adopted'  None of  these mot ioni  e lect ing the indiv iduals to said
respeet ive of f ices were adopted by any Rol l  cal l  vote.

11. rndeed, dt  no t ime sras a Ro'1 carr  vote ever
taken' not even to aseertain the presence of a guorum. There
were no badges or other identif ication as to who were, rn fact,
duly elected Delegates and Alternate Deregates to the convention.
At no point was there any count taken to aseertain that a
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suff icient number of Deregates and Alternates were present so
that i t  courd, in fact, be determined that there was a quorum of
legal ly  e lected Deregates and/or  Ar ternate Delegates present .
There was no demarcation in the seatl_ng arrangenents of any area
reserved for Deregates and/or Alternates. There were crearry a
number of people seated ln the roon who rrere not Delegates or
Al ternates,  and there were many enpty chai rs .

L2 '  r  learned t l tereafLer  that  ar though t2s Delegates
and L25 Ar ternate Deregates were erected,  onry about  100 chai rs

were provided in the roon. Thus, elearry, there Lras not
suf f ic ient  seat ing prov ided to  accommodate the 2so Deregates and
Al ternate Delegates,  as requl red.  rn  fact ,  the to ta l  number of
peopre in the room was no more than 65, of whom nany were not
Deregates and/or  Ar ternates.  r t  wourd appear  that  because Mr.
weingarten realized there deflnltery was no quorum, he decided to
d ispense wi th  any rorr  ca l l  which would have p la inry  establ ished
the absence thereof.

13. Arnong those who were seated who were not
Delegates or  Ar ternates were mysel f ,  DorJ-s L.  sassower,  Esg. ,  and
her companion- others incruded MTLToN HoFFMAN, the potit ical

Editor for the westchester-Rockland Newspapers, who was eovering
the convent ion.  rn  addi t ion,  a l l  o f  the jud ic iar  candidates hrere
seated '  wi th  f r iends and re la t ives.  These.  ine luded Hon.  sAI{uEL G.
FREDMAN, then a sitt ing supreme court Justice, with a companion,
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ALBERT J- EI{ANUELLT, a practlcing rawyer who had been named in

the Resolution adopted by both the I{ESTCHESTER DEUOCRATTC

EXEEUTIVE COMMITTEE ANd thE WESTCHESTER REPUBLICAN EXECUTIVE

coMMrrrEE' and Hon. JosEPH JrUDrcE, Justice of the Suprene court.
A lso present  was GUy r .  pARrsr ,  Esg. ,  counser  to  the wEsrcHEsrER
REPUBLICAN COUNTY COI,II{ITTEE.

r-4. I{r.  !{ETNGARTEN hras then grven the froor by Mr.
BREVETTI, who stated that the purpose of the convention was to
noninate three Democratic candidates for the three vacancies that
wourd be voted for  a t  t t re  1989 Genera l  E lect ion for  o f f ice of
Just ice of  the supreme cour t ,  s ta te of  New york,  Ninth Judic ia l

Distr ict. He then tatked proudly about the 'historic,r agreement

that had been made between him and Mr. cor,AvrrA, and described in
detai l  the Resolution adopting it  by the Executive conmittees of
the county committees in al l  f ive countLes conprl-alng the Ninth

Judic iar  Dis t r ic t .  Mr .  WETNGARTEN rec i ted h is  backgroung as an
enrorled Democrat and hrs involvenent rn poll t ics spanning 35
years '  He remarked sardonicarry  that  he never  thought  he wourd
see the day that he wourd be a party to an agreement to nominate
Republ ican candidates,  or  that  he would ever  see two Repubr ican

candidates on the Democrat ic  r ine,  wi thout  opposi t ion,  for
Just ice of  the suprene cour t  in  the Ninth Judic ia l  Dis t r lc t .

t-5. Mr. WEfNGARTEN then

EI{ANUELLI as the f irst nominee. Mr.

nominated tilr. ALBERT J.

STANLEY GOODMAN I'as then
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given the f100r. He nominated Mr. 'AMUEL c. FREDMAN. Mr.
BERNARD KESSLER took the f loor and nominated JosEpIt JruDreE.
Arr of the nominations were seconded, and voice votes srere taken
separately adopting each nornination unaninously. The three
candidates then vrere asked to address the convention rn
acceptance of their nomLnatl_ons and to slgn the acceptance
Cert i f icates,  and the meet ing was then adjourned.

16. At the concrusion of the neeting Mr. EITTANUELLT
went to l fr '  BREVETTT and cornplirnented hin on the f ine way he had
conducted the meeting. They joked about the fact that in the
course of conducting the neet-ing, Mr. BREVETTT had rapsed and
referred to conducting the meeting in accordance with a ,fscriptn.

Mr. EMANUELLT suggested that since he did such a f ine job in
running the Democrat ic  convent ion,  he should conduct  the
Repubrican convention scheduled for rater that week. GUy T.
PARrsr interjected that Mr. col 'AvrrA ran the noninating judlciar
convent ions h lnsel f  personal ly ,  and would not  permi t  anyone erse
to conduct such important busin6ss. Everyone understood that the
work of the Republican Judicial convention hras to rubber stamp
the deal whr-ch Mr. cor,AvrrA had made wlth Mr. WETNGARTEN.

L7.  The next  day,  Wednesday,  f  te lephoned the
!{EsreHEsrER couNTY REPUBLTCAN headquarters to inquire whether an
enrorred Republican would be pernitted to. attend and observe the
Republ ican convent ion for  the Ninth Judic ia l  Dis t r lc t  seheduled
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for the coming Friday, september 22. r lfas tord unegurvocarly,that the Republican norninating judicial convention rdas open onry
:""i::1'"",:il::::":: 

:.:.'"T,"...', 
and partv orricials, and no

18. I have read the accornpanylng 
Affldavlt of

professor 
vrNeENT F. B'NELLT deserrbing 

his observat ionsconcerning attendance at and his observations 
of tconducted at  the Denoerat lc Judlc la l  convent lon hel  

proceedrngs
14 '  leeo'  r  conr i rm, adopt,  €rDd ," . , : : t t : " ]  : " to 

on septenber
accurate,  

h is reci ta l  " ; " ' . . l to -rat i fy,  
as t rue correct  and

especial ly his statenentr  

of  the faets therein statedr hostJ":,:T j: "::":::'::.. ffi jj:::: ::: :::':.:.,J"""':;";"ilj.,',",.:::. lnadequaey o*he
Law regui renents 

- -ser . , r rsr  in  v io la t lon 
of  E lect ion

iliil""i; 3F'Sff"il:. ln,'in o
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