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NINI 'TI JUDICINL COHHITTEE

Box 69,  Gedney Stat ion
l { t r l te  Pla ins,  New York 1O6O5-OOG9

T e l :  ( 9 1 4 )  9 9 7 - B I o s  /  F a x :  ( 9 1 4 )  6 8 4 - 6 s 5 4

By  Fax :  5 I -8 -426 -6906

A u g u s t  2 4 ,  1 9 9 3

I

Ned Cole,  Counsel
Senate Judic iary  Conmit tee
Albany,  New York

RE: Confirmation Hearings of Justice Howard Levine

Dear  Mr .  Co le :

This confirms our understandlng that t lne wll l  be reserved for
the test inony of  Dor is  L.  Sassower to  address the Senate
Judic iary  Commit tee at  the conf i rmat ion hear ings of  Just ice
Howard Levine for appointment to the Court of Appeals to be held
on  Sep tember  7 ,  l - 993 .

f t  ls  our  v iew,  based on h is  par t ic ipat ion in  the Appel la te
Div is ion,  Thi rd Depar tnent f  s  May 2t  l -991-  Decis ion in  Castracan v.
Colav i ta ,  that  Just ice Levine showed a profound insensi t iv i ty  to
legal  and eth ica l  ru les re la t ive to  recusal  and the t ranscending
publ ic  in terest  issues involved ln  the case and d isregarded
con t ro l l i ng  l aw .

As d iscussed,  fu l lv  indexed and orqanlzed copies of  the cour t
record of ga_stra_c, a.n__tt __S_s1_ayi!a--lncluding the papers before the
Appel la te Div is ion,  Thi rd Depar tment- -were prev ious ly  t ransml t ted
by us to  (1)  chai rman Koppel l  o f  the Assembry Judic iary
Commi t tee ;  (21  Cha i rman  V i ta l i ano  o f  t he  E lec t i on  Law co rnmi t tee l
and (3)  Thea Hoeth,  Di rector  o f  the New york s tate Eth ics
Commiss ion.

We have  a l ready  p laced  a  ca l l  t o  Cha i r rnan  Koppe I I f s  o f f i ce  w i th  a
request that his copy of the two-volume record be supptied to
y o u .

We would par t icu lar ly  draw your  at tent ion to  F i le  Folder  r rFf r ,
conta in ing the reargument  papers of  the Thi rd Depar t rnent ts  May 2,
L991 Decis ion,  inc lud ing Pet i t ionersr  Not ice of  Mot ion (document
t tF- l t t ) ,  Pet i t ionersr  suppor t ing Memorandum of  Law,  (document  nF-
2 "1 ,  and  the  Th i rd  Depar tmen t rs  Oc tobe r  L7 ,  l 99 j -  Dec i s ion
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I
(document  r rF-14rr )  r  .  which denied the Pet i t ionersr  mot ion for
reargument ,  as wel l  as the i r  a l ternat ive request  for  leave to
appeal  to  the Cour t  o f  Appeals .

We would a lso draw your  at tent ion to  F l le  Folder  rAr ,  conta in ing
three le t ters  of  Dor is  sassovrer  to  Governor  Cuomo re lat ive to  tn6
castracan v.  c .orav i ta  case and i ts  companion case,  sady v .
Murphy .  You  w i I I  no te  tha t  Dor i s  Sassower rs  oc tobe r  24 ,  199 f -
Ie t te r .  (documen t  r rA -1 r r )  spec i f i ca l l y  ca l l ed  upon  the  cove rno r  t o
requis i t ion the cour t  records of  those cases and appoint  a
specia l  prosecutor  to  invest igate the c lear  ev idence of  thepo l i t i c i za t i on  o f  ou r  j ud i c ia ry  es tab l i shed  by  those  and  o the r
c a s e s .

Unt i l  you receive the record f rom chai rman Koppel l ,  we enclose a
copy of  our  Memorandum to the Cour t  o f  appeats (document  i lG-g i l )
summar iz ing the per t inent  lssues as presen- ted fo l iowing the Thi rd
Depar tmen t rs  May  2 ,  1991  Dec is ion  i n  Cas t racan .  sa id  Memorandum
was par t  o f  Pet i t ionersr  submiss ion bEore th ;  Thi rd Depar tment
(Ex.  r rBrr  to  document  tF-gt )  in  suppor t  o f  the i r  request  that  the
Appel la te Div is ion at  least  grant  leave to  appeal  t6  the Cour t  o f
Appeals .  As shown by the Thi rd Depar tment is  october  L7,  L99l_
Dec is ion  (documen t  ' rF -14 ' ) ,  Jus t i ce  Lev ine  concu r red  i n  t he
den ia l  o f  sa id  reques t .

Tot  youl  fur ther  in fornat ion,  q  copy of  Dor is  Sassowerrs  1 is t ing
in  Mar t i nda le -Hubbe l l r s  La l r  D i rec to ry  i s  enc rosed .  she  i s  ;
Fel low of  the Amer ican Bar  Foundat ion and was the f i rs t  rorur l
ever  appointed to  serve on the Judic ia l  Select ion Conrn i t tee of
the New York State Bar  Associat ion--on which she served f rom
L ? 7 ? - 1 9 8 0 ,  e v a l u a t i n g  e v e r y  c a n d i d a t e  f o r  t h e  A p p e l J . a t e
Div is ion,  cour t  o f  Appeals ,  and cour t  o f  c la i rns aur ing that
per iod

Yours for  a qual i ty judic iary,

€a4e.@d2Rf
ELENA RUTH SASSOWER
Coord ina tor ,  N in th  Jud ic ia l  Commi t tee

Enclosures:  l .L  pages

Chairman Koppell,  Assembly Judiciary Cornrnittee
Chairman Vi ta l iano,  E lect ion Law Colnrn i t tee
Thea Hoeth,  Di rector ,  New york s tate Eth ics commiss ion

c c 3
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TO: New York State Court of Appeals

RE: Castracan v. Colavita

DATE: August 1, L991

At the outset, it must be noted that this case hras

denied its rightfut preference by the Appelrate Division, Third

Department. That preference should have been granted under the

Election Law, as well as under the Appellate Divisionrs ohrn rules

(rrAppeals in election cases shall be given preferenc€tt, Ru1es of

the Third Department,  sec.  900.16).  The expl ic i t  statutory

direction is that Election Law proceedings:

tr . . .shal l  have preference over aI I  other
causes in aI I  courts i l .  (Elect ion Law, Sec.
15 .115)  (emphas is  added)

Apperrants, therefore, invoke such mandated right of

preference to obtain an expedited review by this court.

Expedited review is particularly crit ical in l ight of the fact

that the third phase of the subject three-year cross-endorsements

barter contract is being implenented in the November 1991

elect ions.

Apperrants wirl contend on their proposed appeal that

denial of the mandated preference by the Appellate Division was

manifest error, representing an unwarranted frustration of the

legisJ-ative wiII and irnpermissible infringement of constitutional

voting rights, which the aforesaid provision of the Election Law

was specifically intended to protect.

APPELI,ANTS I MEMORANDUIT{
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The proposed appeal involves guestions which are nove1,

of public importance, and which reguire interpretation of prior

decisions of this Court and of the Appellate Division in other

cases .

Apperrantst  pet i t ion (R. 16-12, 22-23) specl f ical ly

alleges that under the New York State Constitution, the people

are given the right to erect their supreme court judges, and that

a certain cross-endorsements contract entered into between party

Ieaders and their judicial nominees was in contravention of that

constitutional mandate and of the statefs Election Law designed

to safeguard it.

The pivotal, profound and far-reaching issues requlrlng

adjudicat ion by the court  of  Appeals are,  inter al ia:

(1) whether the rnajor party cross-endorsements

bartering contract at issue violates the state and federal

cons t i tu t ions  and the  E lec t ion  Law by  guarantee ing

uncontested erections of suprene court judges and a

surrogate judge. Apperlants contend that such contract,

expressed in resorution form (R. s2-s4,) , effectivery

destroyed the erectoraters right to choose their judges by a

meaningful vote between competing candidates and that it

further unrawfurry impinged upon the constitutionalry-

rnandated independence of  the judic iary by requir ing

acceptance of cross-endorsement as the price of nomination.

Also at  issue is the const i tut ional  val id i ty of  a

contracted-for connLtment by the judicial nominees for



earry resignations to create new judicial vacanciesl and a

pledge to sprit patronage after consultation with the

pol i t ical  leaders of  both part ies2.

(2 ' )  whether the Appel late Div is ion t  s fa i lure to

address these criticar issues gives rise to ,an appearance

of inproprietytt in that three members of the apperrate paner

which rendered the Deeision, incruding the presiding

justice3, were, themserves products of cross-endorsement

arrangements. Such rrappearance of inproprietyu is magnified

by :

(a) the failure of the three cross-

endorsed members of the appellate panel

to disqualify themselves4 or even to

disclose their own cross-endorsementsi

( b )  t h e  A p p e I l a t e  D i v i s i o n r  s

rendition of a dismissal on procedural

E"e,  in ter  ar ia ,  Apper lants t  Repry Br ie f ,  Exhib i ts  rA-
1tt ,  rrA-2 rr thereto:

2 such conmitnent and pledge by Respondent Judicial
nominees, incruding sitt ing judges, runJ afoul of the 

-code 
of

Judic iar  conduct ,  canon 7,  , r - . .8 .  (c)  rA candidate,  incruding an
incumbent judge, for a judicial off ice . .  .  .  r shourd not make
pledges or promises of conduct in off ice other than the faithful
and irnpart iar performance of the duties of the off ice-,.; ; ,  

-; ;

well  as of the Rules of the Chief Administrator of the Court,
S e c s .  L o O . L ;  L 0 0 . 2 r  1 0 0 . 3 ( b ) ( 4 ) .

3 Presl-ding Justice Mahoney rras triple cross-endorsed by
the Republican, Democratic, and conservative part ies.

:  _  Disq_ual i f  icat ion is  carred for  under  paragraph c( t )  o f
the code of Judicial conduct ' in a proceeding in which his
impartial i ty night reasonably be questioned'l
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g r o u n d s ,  n o t  j  u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readily curable. Such disrnissal by the

Appellate Division was based on an

approach, diametrically opposite to the

approach taken by Justice Kahn and

consented to by the parties. Moreover,

it failed to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were without rnerit and that

Respondents were without standing to

assert  them5.

( c )  t h e  A p p e l l a t e  D i v i s i o n r  s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneous factual and legal f inding of

t h e  S  u p  r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  c r o s s -

endorsernents contract could not be

reviewed because there was rno proofrl

5 Appellants have made these objections the subject of a
motion for reargument in the appell lte Division, which arso
includes, arternatively, a requesl for reave to the court of
Appeals. That motion was expressly made rwithout prejudi-e t,;
Appelrantst contention that their appear l ies as ; matter of
right to the court of Appeals u66ause of the substantiar
constitutionar issues invorved. . ., rf the court of Appears
accepts. Apperlantsr appear as of right, they wirr withdriw ih;
aforesaid mot ion.
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endorsement

t h a t  t h e  j  u d i c i a l  n o m i n a t i n g

conventions did not conform to Election

Law requirenents6.

(d) the Appel late Div is ionrs denial

of Appellantsr preferenee entitlenent on

two separate occasions: On October 1g,

1990, when Appellants were denied the

automatic preference to which they were

entit led as a matter of right under the

E l e c t i o n  L a w  a n d  t h e  A p p e l l a t e

Divis ionts own rulesi  and again on

October  31 ,  1990,  when Appe l lan ts l

formal application by Order to Show

Cause was denied by written order of the

Court. AII f ive justices deciding that

later rnotion were themselves cross-

endorsedT--including two justices who

ran uncontested races with rguadruplsrr

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Democratic, Conservative and Liberal

part ies.

v iew o f  the  apparent ly  w ide-spread

of judges on the Appellate Division level,

c r o s s -

i t  is

5

7

See Appel lants t  Reply  Br ie f r  pp.

This  fact  was a lso undisc losed.

L -4 ,  pp .  27 -29 .



respectfully submitted that such fact furnishes an added reason

why this appeal shourd be heard by the court of Appears, whose

judges are appointed, rather than elected.

Appellants on their appeal from the Appellate Division

order, as well as from the order of the supreme court, contend

that the dismissal of the Petit ion constitutes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t i c  p r o c e s s  a n d

constitutionarly protected voting rights--and gives a green right

to the major part ies for  cross-endorsernent barter ing of

judgeships as an accepted modus operandi.

As noted in the Record, the subject 19g9 cross-

endorsernent agreement epawned another cross-endorsement

arrangernent in furtherance thereof in 1990 as to Respondent

ll irrer. l{oreover, according to a news articre handed up, with

the courtrs permission, in connection with the oral argument

before the Appellate Division, Respondent Miller acguired his

seat as a result of a trade by the Republicans of three (3) non-

judiciar government posts in exchange for the (1) supreme court

judgeship to be fir led by a Republican (see, Document #2s1.

As a resuLt of the Lower courts| failure to take the

corrective action prescribed by the New york State Constitution

and the Election Law by invalidating the norninations in question,

the l-991 phase of the subject three year cross-endorsernent

contract will be implenented as scheduled in this yearrs general

e rec t ions- -unress  fo res tar led  be fore  E lec t ion  Day by  an

uneguivocal decision by the Court of Appeals that such contracts



are v io lat ive of  the const i tut ion and othemise i l tegal ,

unethical and against public policy.

This case gives the court of Appeals an essentiar

opportunity to update several of its prior decisions. There is a

need for clarif ication of its Decision in Rosenthal v. Hamood,

35 N.Y.2d 469, c i ted and incorrect ly rel ied on by severar

Respondents in the court beIow8. Rosenthal was not a case

invorving cross-endorsements with an articurated quid pro guor

but only the endorsement of a najor party judicial candidate by a

minor party. rn that case, the court of Appears said the party

could not prohibit the candidate frorn accepting such minor party

endorsement because such restriction--even though in the forn of

a partyrs internal by-1aw--would compromise the independence of

the judicial candidate ln exercising his olrn judgenent. The

court of Appeals has not yet ruled on the constitutionality of

najor party cross-endorsernents under a contract between the party

leaders, expressed in written form by resolutions adopted by the

Executive Cornmittees of both parties, ratif ied by the candidates

at judicial nominating conventions, requiring the Judiciar
nominees to accept the contracted-for cross-endorsements, as weII

as other bargained-for and agreed condi t ions,  i .e. ,  earry

resignations and a pledge to split patronage after consultation

with party bosses (R. 52-54).

I For fuller discussion, ,sr inter alia, Appelrantsr ReplyBr ief ,  Point  I  (pp.  L4-26)



There is arso a need to update and reaffirm peopre v.

Willett '  2]-3 N.Y. 369 (1915) involving the predecessor section to
present Erection Law, sec. L7-159, making specified corrrrpt

practices a felony. Willett involved a nonetary contribution to

the party chairman to procure a nonination at the judiciar

nominating convention for a supreme court judgeship. This court

therein erqrressly recognl-zed, as a matter of raw, what Justice

Kahn chose to disregard: that the corrupt practices provisions of

the applicable statute (then entit led rrcrimes against the

Elect ive Franchiset t  )  r  should be construed to include. .  .  Er

nornination coning out of a polit ical conventio[tt, irrespective of

whether or not such eonvention eonformed to procedurar

requirernents of the Election Law. castracan v. coravita is

todayrs pernlcious counterpart to Willett9--a barter exchange of

judgeships for judgeships, which has already metastasized into a

trade for other non-judiciar governmental offices as werr.

unfortunately, the more recent eas€ of people v.

Hochberg, 62 AD2d 239, did not reach the court of Appeals, which

wourd have pernltted a ruring by our highest court that an

agreement assuring a candidate of guaranteed victory is a
rfsuf f ic ient ly direct  benef i t . . . to be included within the term
Ithing of value or personal advantag". r n1-0

9

r ( B ) ,  p .

L0
r ( B ) ,  p .

For fu l rer  d iscussion, see Appelrantsr Repry Br ief ,  point
18 et  seq.

For fuller discussionr s Apperrantsr Repry Brief, point
l -6 et  seq.
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A favorable decision to Apperrants in castracan v.

colavita would represent a loglcal and necessary progression of

thought essential to deal with modern subterfuge by politicians

ready to eliminate the voters from neaningful participation in

the electoral process. The public interest requires this Courtts

intervention and an unequivocal ruling that bartering judgeships

is just as bad as buying then. rt is an historic opportunity.

The public inportance of this case transcends the

parties to this proceedingll. Not onry are the issues of rnajor

significance like1y to arise again, but over and beyond the

direct effect of this case in restraining the encroachrnent of

porit icians on the judiciary, a decision for Appellants lrou1d

open the hray for judicial selection based on merit rather than

party labels and loyalties, which traditionally have excluded as

candidates for  of f ice those outside the por i t icar power

structure--minor i t ies,  women, independent and unregistered

voters--no matter how rneritorious.

Decisive adjudication on the rnerits of the issue as to

whether or not the subJect erosfr-endorsenents v io lates

constitutionally protected voting rights is an irnperative--

affecting, as it does, the l ives, riberty, and property interests

of one and a half mil l ion residents in the Ninth Judicial

District- The practicar effect of the musicar-chair judge-

See Appellantst Reply Brief,

9

1 1 P o i n t  f l f ,  p p .  3 0 - 3 1 .



trading arrangement by

situation in the already

the Court--resulting in

party bossesl2 was to create a crisis

backlogged motion and tr ial calendars of

severe, incalculable, and irreversible

injury not onry to lit igants and their fanilies, but to the
public at large.

L2 The- DeaI required Republican Respondent Emanuelli to
resign his fourteen-year suprLme court j-udgeship after onry
seven rnonths in off ice so as to create a vacahcy for Democratic
Respondent county court Judge Nicolai to f irr fn January r_991.
The contracted-for resignation by Justice Emanuell i  hras t irned so
that covernor cuomo could not fil-r it by interim appointrnent.

l-0
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sional-Record, Vol. l14, No. E5267-8, June ll, 1968. Diritor:
Ncw.York Univc-rrily [,aw Alumni Association, tCfa,l;ternu-
uonal lnstttutc o[ Womcn Studie.s,. l97l; Inslitutc on'Women's
Wrongs, I 973; Erccutiie :Woman, I 9?3.' Co.organizei, Na-t-ionat
Confcrcncc of Profcssional and Amdemic Wo-"-n, tiifi. founo".
and Spccial Consultant,' professional, Women's' Caucus,- liiO.
Trustec, Suprcme Court libraiy, Whitc plains, Ncw iorC bv-"o.
pginlm:t of Gov_ernor Carey, 1977-1986 (Chair, 1982-t'98d).
Flrclcd-Delegstc, White llouse Cdnfercncc on Small Business,
19E6. Membcr, Pancl ol Arbitrators, Americsn ArUitration-Ass".qalion. Member: Thc Association_of Trial l_awyeis oi A;;;;
Thc Assgi_iatio_n of.thc Bar of thc Ciry of Ncw .liork: w"ri"i,oto,
County, Ncw York State (Mem_bcr: Jirdiciat.selectioi C"..iii.i;
l*gis_lgtlvc Commirrec, Family Lew S"crionl, Fiaiiii *;';;;"-
en (ABA Chsir, Narional Confcrmce "i t""-iii, l"a'd*i"f
Wg.!:rl, l97l-l9?4a Member, Sections on: f"rnily L";l,,Ai"-ia-
l|3! R!B!,F and.Rcsponsibitiries Commitrec on nilns od wAmen;
1982; Litigation) Dai Associations; Nc* yor[ Siat?iii"i f"*rt*
Aisociation;'Alnsrican Judicature Society; Natiorrai A.so"iJio,'r, ofWomcn l:ryers (Ofticial Observdr to rfe U.N- ii6t:iitit;d;r-
strrar Lrw Society; Roscm pound_American Trial kwycrs; Fouri-
datron; Am€nen Association for thc International Corirmission ofJurisrs; Association of Fdminist consultints; wol"n-.i*lri iiili"i"-
llon ol womcn Business Ownersi Ameiican Womeng' FtonomicDevclgqrynl Corp-;- womens' ni'rum. F"ribwi-iiiiliiffi-eilia_
cmy ot Matnmoniat kwyersi Ncw york llar Foundation.
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