
t  
- . t P ^  

' t ' t  t

, t

'.nr{

' t '

NTNTH WDICIAL CO}IIIITTEE

Box 69, Gedney Station
I{hite Plains, New york 10605-0069

T e l :  ( e 1 4 )  9 9 7 - 8 1 0 5  /  F a x :  ( 9 1 4 )  6 8 4 - 6 5 5 4

TABLE OF CONTEIITS

Focal Documents from the f i le of Castracan
V.  .Colav i ta ,  Appel la te Div is ion,  l ra  Oetr l t . ,
to be referred to in the testirnony of Doris
L. Sassower before the Senate Judiciary
Conmittee on Tuesday, September 7 , L993, i i1
opposit ion to the nomination of Hon. Howard
Levine to the New york State Court of Appeals

The 1.989 rrThree-year Judge-Trading Dearr in the Ninth
J u d i c i a l  D i s t r i c t  ( E x h i b i t  r c r  t o  t n e  p e t i t i o n ) . . . , . . . .  o  o . . . .

Affidavits and Aff irmation of three eye-witnesses to Election
Law viorations at the Democratic and i,epubrican Judiciar
Nominating conventions, subrnitted in suiport of the petition

A f f i dav i t  o f  p ro f .  V incen ! ,  F .  Bone l l i . . .  o .  4
Af f idav i t  o f  E l i  V ig l iano,  Esq.  L2
A f f i r r n a t i o n  o f  D a v i d  C o h e n ,  n J q . . . . . .  . . . . . . . o .  2 2
A f f i d a v i t  o f  S e n r i c e . . . . . . . . . .  . . . . . . . . . .  2 G

Decision of Justice Lawrence Kahn, (Suprerne Ct.,
dated LO/16/90, entered IO/17/9O, dismissing the

Decis ion of  Appel la te Div is ion,
aff inning the dismissal on other

3 rd  Dep t . ,  da ted  S /2 /9L ,
grounds

Albany Co. ) ,
P e t i t i o n . . .  .  2 8

. . o . .  3 3



Motion for Reargunent/Renewar/Recusar of, arternativery,f o r  L e a v e  t o  A p p e a l  t o  t h e  C o u r t  o f  A p p e a l s . .  . . . . . . . .  o . . .  3 G
Aff idav i t  o f  Dor is  L.  sassower,  Esg. ,  dated 7/25/gL 39

E x .  i i l l l ,  S / 2 / 9 L  D e c i s i o n  a f f i r m i n g  d i s m i s s a l . . . . . . . .  3 3Ex. i i l l l t  5/r5/eL order aff irning , i i=ri; ; ; i :  48Ex .  r c ' .  1 ,o /3L /gO L t r  f r o rn  the  N .y . s .  Board  o f

Ex., ,D,r .  arr i , ,uEi i : : l '$ ' ; ; ; i ; ; . ; ; . ; ; ; i ; i ; ; i i ; ; ; .  .  so
of  Object ions 5 l_Ex.  nEr .  E lect ion Boi rd records of  cross-

ffi:ii:13"5i"?i,Sllniiu"SJl:
= i l t i n g  o n  i n " -  c a s t r a c a n  c a s e . .  o . . . . .  s 2Ex- nFr:  Lo/Lg/go 1tr  f ron oorJJT. 

-sa-s"-*"r ,  
Esg.,

concerning denial of automatic
preference in Election Law

Ex.,,c,,. ro/Ls/3_3i::ti lff i ' ; i;;k';;. i;;. i l; i i; i;. . . 56
Division, 3rd Dept, adheri i . , i  t"
d e n i a l  o f  p r e f e r e n c e  . . . . . . .  5 9

Memorandum of-Law in.support of Motion for Reargument/Renewal/
Recusal ot, arternativery, for Leave to Appear €o the courto f  A p p e a l s ,  d a t e d  7 / 2 5 / 9 1 . . . . .  . . . . . . .  6 1

Exhibit rrBrr to the Aff irmation in Repty and opposit ion
o f  E l i  v i g l i ano ,  Esg ,  t o  t he  Appe l l a le -o i v i s i ; ; ; - t ; ; -Depr . ,
dated B/LS/9Lz Memorandum to Lire court 9f Appears in supporto f  S u b j e c t  M a t t e r  J u r i s d i c t i o n  a s  o f  R i g h t . . : : . . . . .  - . . . . . . . . . .  9 3

Decis ion of  Appel rate Div is ion,  3rd Dept . ,  dated Lo/ i ,z /9L,
9."rvlng reargirrnent/renewar/recusar and leave to appear tothe Court of Appeals . tO3

ADDENDI]U

Doris L. sassowerrs letter to Governor Marl_o cuomo,
dated Lo/24/9L,  request ing requis i t ion of  the f i les
a n d  a p p o i n t m e n t  o f  a  s p e c i a l  p r o s e c u t o r .  .  . .  o . . . . . . .  l _ 0 4

rrThree-Year  Judge-Trading Deal r . . . .  1
rrcross-Endorsernent: 

euestions of protection,,, Letterto  the Edi tor ,  The New york T imes,  6/9/9\ L L 5
r rJudic ia l  select ion panel-s:  An Exercise in Fut i r i ty , , ,New York  Law Journa1,  LO/22/7T .  116
Doris L.  sassowerts r ist ing in Mart indare-Hubberrrs
L a w  D i r e c t o r y  ( L 9 8 9 ) . . . . . . . . .  L L 7



t l  f u r the ranee  o f  a  n iu tua r  i n te res t  t o  p romote  d  no r_
par t i san  jud i c ia ry  popu la ted  by  l awyers  w lbh  un rve rsa l l y
a c c l a i m e d  

. l l b i g a t i o n  s k i l l s ,  u n b l e m i s t r e d  r e p u t l i o n s  f o r
c h a r a c t e r  a n d  j u d i c i a l  t e m p e r a m e n E  a n d  d i s t i n g u i s h e d  c i v i c
c a r e e r s  r  E ' ' d  t o  e n a b l e  s i t t l n g  j u d g e s  o f  u n i v e r s a r l y  a c e l a i m e d
m e r i t  t o  a t t a i n  r e - e l e e t l o n  t o  b h e i r  j u d i c i a l  o f f i c e  w i t h o u t  t h e
n e e d  t o  p a r t i c i p a t e  l n  a  p a r t l s a n  c o n E e s t ,  t h e  t { e s t e h e s t e r
C o u n t y  ( R e p u b l i c a n )  ( D e m o c r a t i c )  C o m m i t t e e  j o i n s  w i t h  t h e
w e s b c h e s t e r  c o u n t y  ( R e p u b r i c a n )  ( D e m o e r a t i c )  c o m m i b t e e  t o
Res ol  ve :

T h a t  f o r  t h e  G e n e r a l  E l e c t i o n  o f  l 9 g 9 r  w €  h e r e b y  p l e d g e  o u r
s u p p o r t ,  e n d o r s e  a n d  n o m l n a t e  s u p r e m e  c o u r t  J u s t i c e  J o s e p h
J i u d i c e l  s u p r e m e  c o u r t  J u s t l c e  s a m u e r  G .  p r e d m a n  a n d  A l b e r t  J .
E m a n u e l l l ,  E s g .  o f  g { h i t e  p l a l n s r  N e v r  y o r k  f o r  e l e c t l o n  t o  t h e
S u p r e m e  C o u r t  o f  t h e  S t a b e  o f  N e w  y o r k ,  N l n t h  J u d i c i a l  D i s t r l c t ,
a n d  t o  c a l r  u p o n  a n d  o b t a i n  f r o m  o u r  c o u n t e r p a r t s  i n  R o c k r a n d ,
o r a n g e r  D u t c h e s s  a n d  p u t n a n  c o u n t i e s  s i m r r a r  r e s o l u t i o n s ;  a n d

F o r  t h e  g e n e r a l  e l e e t i o n  o f  1 9 9 0 ,  a s s u m i n g  t h a t  t h e  t h i ;
J u s t i c e  A r b e r t  J .  E n a n u e r r r  w t l l  r e s i g n  f r o m  t h e ' s u p r e m e  c o u r t
B e n c h  t o  r u n  f o r  s u r r o g a b e  o f  w e s t c h e s t e r  c o u n t y  a n d  t h e r e b y
c r e a t e  a  v a c a n c y  i n  t h e  S u p r e m e  C o u r t ,  N l n t h  J u d i c i a l  D i s t r l e t
t o  b e  f i l l e d  i n  E h e  1 9 9 0  g e n e r a l .  e l e c t i o n ,  w e  h e r e b y  p l e d g e  o u r
s u p p o r t ,  e n d o r s e  a n d  n o m i n a t e  c o u n b y  c o u r E  J u d g e  F r a n c l s  A .
N i c o r a i  a s  o u r  c a n d l d a t e  f o r  t h e  s u p r e m e  c o u r t  v a c a n c y  e r e a t e d
b y  J u d g e  E m a n u e l l i ' s  r e s i g n a t i o n ,  a n d  t o  c a l l  u p o n  a n d  o b t a i n
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f r om our  coun te rpa r t s  i n  Rock landr  Oranger  Du tchess  and  pu tnam
eoun t ies  reso ru t i ons  and  commi tmen ts  t , o  suppor t  Judge  F ranc is  A .
N i c o l a i  a s  r  c a n d i d a t e  t o  f i l l  t h e  v a c a n c y  ) r e a t e d  b y  t h e
r e s i g n a t i o n  o f  J u d g e  E m a n u e r l i ;  a n d  r , r e  h e r e b y  p r e d g e  o u r
s u p p o r t ,  e n d o r s e  a n d  n o m l n a t e  A l b e r t  J .  E m a n u e l r i  a s  o u r
c a n d i d a t e  f o r  w e s t c h e s t e r  c o u n t y  s u r r o g a t e  l n  t h e  1 9 g 0  g e n e r a r
e l e c t i o n .

F o r  t h e  g e n e r a l  e l e c t l o n  o f  t 9 9 l  r  w €  h e r e b y  p l e d g e  o u r
suppor t  '  endorse  and nominate  Judge J .  Emmet  f {u rphy  ,
A d m i n i s t r a t i v e  J u d g e  o f  t h e  C i t y  C o u r t  o f  y o n k e r s ,  f o r  e l e e t l o n
t o  t h e  c o u n t y  c o u r t  o f  l { e s t c h e s t e r  c o u n t y  t o  f i r l  t h e  v a c a n c y
a n b i c i p a t e d  t o  b e  c r e a t e d  b y  t h e  e l e c t l o n  o f  J u d g e  F r a n e l s  A .
N l c o l a i  t o  t h e  s u p r e m e  c o u r t  a n d  r u a g e  A d r l e n n e  H o f m a n n
s c a n c a r e l l i '  A d m i n i s t r a t r v e  J u d g e  o f  t h e  F a m r l y  c o u r t ,
I { e s t c h e s t q r  c o u n t y ,  f o r  r e - e l e c t l 0 n  t o  t h e  F a m i l y  c o u r t r
l { e s t c h e s t e r  C o u n t y ;  a n d

To requ i re  each o f  the  abovE-named persons  to  p ledge tha t ,
o n c e  n o m i n a t e d  f o r  t h e  s t a t e d  J u d l e i a l  o f f i c e  b y  b o t h  o f  t h e
m a j o r  p o l i t i c a r  p a r t l e s ,  h e  o r  s h e  w i t l  r e f r a r n  f r o m  p a r t r s a n
p o l i t l c a l  e n d o r s e m e n t s  d u r l n g  t h e  e n s u i n g  e l e c t i o n  c a m p a i g n  a n d r
t h e r e a f t e r ,  w l r r  p r o v i d e  e q u a l  a e c e s s  a n d  e o n s r d e r a t l o n ,  i f  a n y ,
t o  b h e  r e e o m m e n d a t l o n s  o f  t h e  l e a d e r s  o f  e a c h  m a j o r  p o r l t r c a l
p a r t y  i n  c o n n e c t i o n  w t t h  p r o p o s e d  j u d i c i a l  a p p o l n t m e n t s .
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l l e  a re  reso lved and agreed tha !  the  fo rego lng  Resoru t ron  and
p l e d g e s  a r e  i n t e n d e d  t o  a h d  s h a l l  b e  b i n d i n g  u p o n  t h e  r e s p e c t i v e
c o m m i t t , e e s  o f  t h e  t w o  m a j o r  p o r r t r c a r  p a r t i e s  d g r i n g  t h e  y e a r s
1 9 8 9 ,  1 9 9 0  h n d  r 9 9 r  a n d  s h a r l  n o t  b e  a f f e c t e d  b y  a n y  a c t i o n  o r
p r o p o s e d  a c t i o n  o r  e o u r t  m e r g e r  o r  c o u r t  u n i f i c a t l o n .

0 0 0  5 +
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SUPREME EOURT STATE OF NEW YORK
::::i:_::_1::o""
fn the Matter of  the Appl icat ion of  

- - -x

MARTO M. CASTRACAN ANA'irrUCENT F. RONELLI,ac t ing  pro  Bono pub l ico ,

pe t i t i one rs ,

for  an Order ,  pursuant  to  Seet ions
l _ 5 - 1 O O  ,  7 , 6 - 1 0 2 ,  1 6 _ 1 0 4 ,  L 5 _ 1 0 6  a n d
L6- l - l_6 of  the Elect ion Law

-vs-

ANTHoNY r. cgl{ylTl1-Esq., chalrnan ,WESTCHESTER REPUBLICAN iOUIITY EOMIUTiTEE,
GUY T .  pARfSr ,  Esg . ,  DENNTS MEHIE i ; - ; ; ; . ,
Chairman, WESTCHnSfen DEMOCRATIC COUNTYCOMMITTEE, RICHARD L. ,  WETNGARTEN, e=f . ,LOUIS  A .  BREVETTf ,  Esg . ,  Hon .  FRANCfS  A .NICOLAf , HOWARD MILLER-, Esq. rr ALBERT J.EMANUELLI ,  Esq. ,  R.  WELLS STOUT,
HELENA DONAHUE-, EVELYN AeUfLA, donrnissioners
:gn:llt"ring the NEW yoRi srArE BoARD
-91_!!-!crroNs, ANroNrA R. D'AprcE 

-'-
MARTON B- oLDr, comrnissioners constituting
the WESTCHESTER COUNTY BOARD OF ELECTfONS,

f ndex  No .  6056 /90

A f f i dav i t

Respondents,

for  an order decrar ing invar id the cert i f icates
p:Ipgrt ing to designafe Respondents Hon. FRANcrs A.Nrcor 'Ar and Ho*ARD-MTLLER, Esq. -as candidates forthe of f ice of  Just ice or Ine d"pi"r"-cJurt  ot  thestate of  New york,  Ninth , rudic ia i  

-n i=ir i " t ,  
andthe Pet i t ions purport i rg to desigr. i " -ar ,gnnt . r .EMANUELLf,  Esg. a candidate for  the of f ice ofsurrogate of  westchester county to be-herd inthe  genera l  e lec t ion  o f  Novembi r  6 ,  fgso .

STATE OF NEW YORK )coUNTY OF WESTCHESTER i  ss . :

VfNCENT F. BONELLf, being duly serorn, deposes andsays :

0 c 0  5 5



1. I  an one of the petl t ioners ln the
natter and subnit this Affictavit in support
requested in ny petit ion and order to show cause

above-entit led specral proeeeding, dated september

above-ent i tLed

of  the  re l ie f

instituting the

2 6 ,  1 9 9 0 .

2 .  f  a m  a

Community College of

adjunct  professor  of

Comnunity College in

h i s to ry  and  po l i t i ca l

twenty (2O) years.

3.  On Monday evenl_ng,

w i th  E l i  V ig f i ano ,  Esq . ,  Do rLs

V ig l i ano ,  wen t  t o  the  Days r  I nn

Greenburgh, New york, where the

Convention eras scheduled to take

at  the Daysr  fnn at  that  hour .

fu l l - t ine professor  of  h is tory  at  Bronx

the city University of New york and an

history and government at the Westchester

Valhal la ,  New york,  wi th  a doctorate in

sc ience.  I  have been so enployed for

.  
t ' '

Sep tember  24 ,  1990  ,  I ,  t oge the r

L.  Sassoner ,  Esg.  ,  and Fl lornena

located on Whi te p la ins Road ln

Dernoerat ic  Judic ia l  Noninat ing

p lace  a t  7 :oO p .n .  We a r rLved

4- when ne went into the robby, we were directed to
Meeting Rooms A and B' where we rrere tord the convention would
take p lace.  we proceeded to the entrance of  sa id Meet ing Rooms,
where an attendanee sheet on a table was avar_rabre to sign. A
vroman seated at  the tab le s tated that  one d id not  have to  be a
Deregate or an Arternate Delegate ln order to sign the attendance
sheet '  Mr .  V ig l iano s igned the sheet ,  thA rest  o f  us d id not .

a*
a
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5. we then entered the neet ing room, which had a
movabLe par t i t ion ,  separa t ing  rooms A and B,  wh ich  eras  recessed

in to  a srot  in  the warr .  There were approx imatery 2s-3o peopre

seated at the t ime. The chairs $tere arranged in ror{s of f ive on
one s ide,  wi th  a middle a is le  separat ing four  chai rs  on the other
s i -de. .  There were a to tar  o f  e ight  rows on each s ide.  A count
showed 32 chai rs  on one s ide,  37 on the other ,  to tat ing 69 seats.
we oecupied four  of  the 69 seats.  There was a lso a dais  wi th
four  chai rs  and s ide tabres set  up wi th  ref reshments.

6 '  A t  abou t  ' 7  z4o  P .n .  r  I  t nan  i den t i f  i ed  h imse l f  as
DENNTS uEHrEL, chairman of '  the westchester. Dernocratic county

conni t tee.  He cal red the neet ing to  order .  He sa id he was
reading a le t ter  sent  to  h im by Hon.  JOHN MARrNo,  .  chai rman of
the Democratic state comnittee, which stated that he had been
designated as the person to convene the convention and to earl
the Convent ion to  order .

7.  Not  a l l  the seat  were occupied at

There were about  ro-15 peopre mi l r inq about  in  the

room, and 8-10 people rn i l l ing about  at  the s ide

where a tab le had been set  up wi th  sodas,  cof fee,  and

g. When Mr. I ,{EHIEL concluded reading

letter from Mr- MARrNo, he stated he wbuld carl

. /
that  t ine.

rear  of  the

of the roon

pas t r i es .

the afaresaid

the  Ro l l .  A

0 c 0  5 7



not ion was thereupon rnade that the car l ing of  the Rol l  be
dispensed with '  Mr.  MEHTEL then turned to a man later ident i f ied
as J.  HASHMALL,  Esg.  and requested a ru l ing as to  the legar i ty  o f
d ispensing wi th  the Ror l  carr .  Mr.  HASHMALL responded that ,  in
the opinion of counser to the county committee, i f  a resorution
dispensing wi th  the carr - ing of  the Rol l  vras adopted unanimously ,
the convent ion could legal Iy  be organized and proceed wi th
conduct ing i ts  bus iness.

g. Mr. MEHTEL thereupon aceepted the motion, which was
seeonded. He carred fo:  a vote.  A nurnber of  people raised their
hands  and sa id 'Ayef r . ,  Mr .  I {EHTEL asked i f  there  hrere  any , ,Nays , , .
none were expressed. The chainnan made no inguiry as to the
ldent i ty or eredent ia ls of  the persons vot ing,  nor did he at tempt
to establish the presence of a quorurn. Nevertheless, he
announced that by the unanimous adoption of the motion to
dispense with the Rolr ,  i t  was regal  and val id for  the
Convent ion to proceed with i ts business

10 .  Mr .  MEHTEL

Tenporary Chainnan to the

Jay B. HASHI,IALL, Esg. The

taken and Mr. HASHMALL

Chairman. Thereupon, Mr.

HASHMALL.

thereupon aceepted a notl_on to eleet a

Convent ion.  An ind iv idual  nominated

mot lon was seeonded.  A voLee vote was

$ras unanimously elected Temporary

MEHfEL turned the meeting over to Mr.

0 0 0  5 8
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11- Thereupon, Mr. HASHMALL called for a nonrination

for the eleetion' of a Ternporary secretary, and a MARC o)o,tAN was
nominated. The nomination $ras seeonded. Nominations were
cl0sed. A voice vote v/as taken and Mr. o)f iAN was elected

Temporary Seeretary.

'  12. l tr.  HASHMALL then sald that the business of the
conven t ion  rdas  to  nomina te  th ree  (3 )  cand ida tes  to  f t r r  t he
three (3)  vacancies in  the of f ice of  Just ice of  the supreme

court of the state of New York for the Ninth Judicial Dlstr ict

and that ,  nominat ions would. .be in  order .  He then recognized

THOMAS ABTNANTT, Esq. r {ho nominated JOAN LEFKowrrz as a
candidate for  one of  the three vacancies.  The noninat ion hras

seconded- Thereupon Mr. KENNETH p. ZEBROSKT was recognized, who

nominated FRANcrs A. Nrcor,Ar for the second vaeancy, and the

nominat ion was seconded.  Mr.  HASHMALL then recognized Mr.

wrLLrAl{ FRANK, who norninated HowARD urLLER, Esq., for the third

vacancy.  The nominat ion was,  r ikewise,  seconded.  Mr.  HASHMALL

then asked whether there were any other noninations. Thele being

none' a rnotion to close nominations sras made, seconded, and

earr ied by a vo ice vote.

13' Thereupon Mr. HASHMALL asked for a motion that the
seeretary cast  one bal lo t  for  the adopt ion of  the resorut ion

nominating JoAN LEFKowrrz, FRANcrs A. Nreor,Ar, and HowARD MTLLER

as the candidates of the Democratic party to f irr the three
vacancies for supreme court JustLces. 

'  
sueh motion sras mad.e,

.+
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seconded,  and

there being

nominat ions.

voice vote taken.  AI I  , tAyest t  were heard,  and

rrNaysr t ,  the one bal lo t  was cast  f  or  sa id

T4. Irtr. HASHI{ALL thEN TECOgNiZEd DTANA JUETTNER, ESg. ,

who made a mot ion naming cer ta in  ind iv iduals  to  const i tu te the

Cornmittee on Vaeancies, which motion was seconded and adopted by

voice vote.

15. Acceptance speeches by each of the Candidates were

then given - o,

16. Thereupon, Mr. HASHI"IALL entertained a motion to

adjourn the meeting, which was seeonded, a vote taken thereon,

and the resolut ion was adopted at  approx imate ly  8:1O p.m.  The

Convent ion then adjourned.

L7.  At  that  po int ,  Mf , .  V ig l iano and I  le f t  the room

and went  in to the lobby.  Mr.  .V ig l iano spoke to  some n?n I  d td

not knotd. Ms. Sassower, who had previously left the rneeting

room, eras speaking to  var ious lnd lv lduals  n l l l ing about  in  the

Iobby.

18.  I  ean state unequivocal ly  that  no Rol l  CalL was

ever taken during the proceedings I attended, which purported to

be a Democratic Judicial Nomlnating Convention, l,Ioreover, I have
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sinee learned that there were L2g Judieial  Delegates and ) .2gAlternate Delegates eleeted in 1990. However,  f  an informed thatMeet ing Rooms A and B could not physicalry provide seat ingcapacity for ZSg Delegates and ALternates. The roons $/ere onlyset up with a total seating to accomrnodate no nore than 75persons .

19' rt is clear that a quorun of the Delegates was notpresent, which would have reguired at reast 65 Deregates and/orAl ternates to be in at tendanee. fn addl t ion to the four qf  us,who erere not Delegates .or Al,ternate Delegates, it "nn""r"u thatthere were many other peopre in the room, who e/ere l ikewise notDelegates or Arternates. This becane apparent when acceptance
speeches erere made by the three nominees, Ert which tirne their
var ious relat ives and fr lends were ldent i f led.

20' There was no lray provrded to verify how nanypeopre s i t t rng in ' the chairs in the Meet ing Room on that nrght
were, in fact ,  duly-elected Delegates or Al ternates.r to theconvention. Delegates and Alternates were not provided with anybadge or other lndlc ia of  thelr  status.  There was no J_nquiry orinterest  by those in charge into the status of  anyone si t t ing inthe room--or their right to be counted r.n a quorum or ther.r rightto vote.  fndeed, on several  oecaslons, Mr.  Vtgl ianors mother,Fi lonena vigl iano, in the spi  r i  t  of  cooperat ion,  said , ,Ayerr ,

without charlenge, to a number of rnotrons ueinq voted upon.

a ia i

:
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2r.  Based on what r  saw and heard that night,  there is
not a shred of doubt (and it shourd be undisputed) that the
judicial nominees for the suprerne court of the Ninth Judicial
District, naned on the certif icate fi led with the New york state
Board of Erections, were l lq! duty noninated at a dury constituted
convention, at which a najority of Deregates or Arternates
entit led to vote were present to constitute a regar quorum, as
required by appricable provisions of the Erection Lan. The most
eremental requirement of duly-electing nomLnees and adoptlng
resolut ions at  a Convent ion. is the fundamental  determinat ion as
to whether a quorum,of the,duly-elected Delegates and Al ternates
are present and vot ing.  The vote to dispense with calr ing the
Rolr, without f irst aseertaining that there was a regal quorum
present and ent i t led to vote thereon, .  p la in ly rendered al l
resul t ing votes neaningless.  r t  should be decrared void by th is

Court .

. WHEREFORE, it is respgctfully prayed that the 
.gforesaidjudicial nominations of Hon. FRANcrs A. Nrcor,Ar and HowARD

UTLLER' Esq. be inval idated, and. that  the addi t ional  ret ief
requested in ny Petit ion and order to show cause be qranted ln

' . i ts  ent i rety.

Sw.gEn to before me this
l V a ^ V  o f  o c t o b e r ,  l - 9 9 0, I

"","f;*f'nl,H?B,".
X.. 6f}-t5777,

euafitctl in Wetlchrrtrr Crunlt
frrn E*r.thrcfr tO, ltj-{

NCENT F. BOI'TELLI
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SUPREI'IE COURT STATE OF NEW YORK

COUNTY OF ALBANY - - - - - - - - - -x
In the Matter of the Applical- ion of
MARIO M. CASTRACAN and VfNCENT F. BONELLIT
act ing Pro Bono Publ ico,

PeLl t ioners ,

for an Order, pursuant to Sections
l - 6 -100  ,  L6 -LO2 ,  L6 -LO4 ,  16 -106  and
16-L16  o f  t he  E lec t i on  Law,

-vs-

AI ITI IONY J.  COLAVITA,  EsQ.,  Chai rman,
WESTCHESTER REPUBLICAN COUNTY COI4I',IITTEE,
cUY T .  PARIS I ,  Esq . ,  DENNIS  MEHIEL ,  Esq . ,
Cha i.r:man, WESTCIIt l .S'fER I)EI' IOCRA'I.tC COUTITV
COMMITTEE, RICI IARD L.  I {EINGARTEN, Esq. ,
LOUIS A.  BRnI /ETTI ,  EsQ.,  I Ion.  FRANCfS A.
NICOLAI, HOWARD II{ILLER' Esq., ALBERT ;t.
EMANUELLI, Esq. '  R. WELLS STOUT'
HELENA DOIIAIIUE, EVELYII AQUIL'n '  Commi.ssioners
constituting the NEW YORK STATE BOARD
oF EL,ECTIONS, ANTONTA R.  D I  APrCE,
ITIARION B.  OLDI,  Commiss ioners const l tu t i -ng
the WESTCHESTER COUNTY BOARD OF ELECTIONS'

fndex No.  6056/90

Af f idav i t

, : l' ' t

Respondents,

for  an order  dec lar ing inval id  the Cer t i f icates
purport ing to designate Respondents Hon. FILANCIS A-
NICOLAI and HOWARD MfLLERT Esq. as candidates for
the of f ice of  Just ice of  the Supreme Cour t  o f  the
State of  New York,  Ninth Judic ia l  Dis t r ic t ,  and
the Petit ions purport ing to designate ALBERT J.
EMANUELLI ,  Esq.  a  candidate for  the of f ice of
Surrogate of Westchester County to be held in
the genera l  e lect ion of  November 6t  l -99o.

- - - - - - - - - - x

STATE OF NEW YORK )
COUNTY OF WESTCHESTER )  ss. :

ELI  VIGLIANO, being duly  sworn,  deposes and says:
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r" .  r  am an at torney l r_censed to practr .se law in the state
of New york s inee 1950. r  am current ly chairman of  the Ninth
Judic ia l  commit tee, a group organized in t {estchesber county in
1989' comprised of lawyers and non-rawyers working to assure that
the most qual l f ied judges at :e chosen, that  pol i t ics and
pol i t ic ians are removed as far  as possible f rom the judic ia l
arena'and, in part icurar,  to assure that the erect ion of  Judges
in the Ninth ; Iudic ia l  Dlstr ict  is  accomprrshed in accordance with
the legal requirernents of the Electlon Law and constltutron of
the State of New york.

2 .

observation

Conventions

f a i l u r e  t o

requirenents

The or lg ln of  th is group came out of  my
of the manner in which the Judic iar  Nomi 'at ing
in the Ninth Judic ia l  Distr ict  are run and their

confor rn  to  the  nos t  fundamenta l  p rocedura l
of the Election Law of the State of New york.

3 '  on August 23 '  1989 '  r  at ten<led a neetrng of  the
Executive conrnittee of the westchester county Democratic party,
at  i ts  former of f ices at  203 Marn street,  whi te prains,  New york.
f  arr ived at  the meet ing at  about g:  OO p.n.  There srere
approxinatery 30 rndrvrduars rn attendance, who were, r hras
told' members of the westchester Demoeratie county Exeeutive
comrnittee' RT.HARD L. 'ETNGARTEN, Esg., the then chairman of the
WESTCHESTER DEMOCRATIC COUNTY COMMTTTEE. h,AS PrESidiNg. Mr.
'ETNGARTEN ea l led  the  rneet ing  to  o r -der  ancr  exp la ined in  de tar l
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the terms of an agreement that had been arrived at with the
T{ESTEHESTER REPUBLICAN COUNTY COM'IITTEE, PrOVidiNg fOr thE
election of supreme court Judges in westchester county for the
nex t  th ree  years ,  r . .e . ,  19gg,  19g0,  and 19g1 ( the  rThree year
Plant r )  .

4. Mr.  *ETN.ARTEN out l ined the benef i ts aeeruing by
'ESTCHESTER DEr'{oeRATre eouNTy coMMrrTEE becorning a party to this
agreement--that by cross-endorslng the two Republiean nominees,
ALBERT J. EMAN'ELLT, Esq. and Hon. JosEpH JruDrcE for two of the
three supreme court vacancies in 1ggg, the election of sAIr[uEL c.
FREDMAN' a Democrat, to the third vacancy wourd be assured. l lr.
'ETNGARTEN further stated that Mr. EMANUELLT wourd resign rn
1990 '  e igh t  months  a f te r  h rs  rnduc t ion  ln to  o f f reer  so  tha t  he
courd becone the cross-endorsed candrdate for the offlce of
surrogate of  westchester county.  This rras neeessary to sat isfy
Mr. cor,AvrTA that the Repubricans wourd keep the surrogate
off ice '  The supreme court  vaeaney created by Mr.  EMAN'ELLTTs
resignatron would then be firred by a Denocratic county court
Judge, FRANcrs A. Nreor,Ar.  rn 1gg1, the vacancy created in the
county court by the elevation of FRANCT' A. Nreo[,Ar to the
supreme court would be firred by T. EMMET MURpHy, a Democratic
city court Judge, witrr ADRTENNE H. seANeARELLr, a Repubrican,
cross-endorsed for re-erect ion to the of f ice of  Farni ly court
Judge, westchester county.  Alr  judic ia l  nominees, incruding Mr.
EMANUELLT, wourd predge that af ter  their  e lectr .on,  they would
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give out their  patronage

recommendations of the two

on an equal  basls,  according to the
party leaders.

5.  Sone discussion ensued, pr i rnar i ly  by Mr.  U. PAULREDD' who r believe was a mem.ber of the Executive conmittee,complainingr beause the agreement did not include a DemocraticAfrican American Judge. rt was exprained to hirn that, althoughthere had been sone considerat ion given to including an Afr icanAmerican'  i t  was not feasible or pract ical  to do so at  that  porntin t i rne.

. Mr. *ETNGARTEN stated that the agreement had beenput in written for_rn as a Resolution. Thereupon, Mr. WEfNGARTENasked for a vote to adopt the Resolut ion,  annexed hereto (whlchis also Exhibi t  r rc '  to the pet i t ion f i led herein) .  [ t r .*ETNGARTEN stated that the Resolution was expressly eonditioned
on its being sirnil iarly adopted by the *E'TCHESTER REpuBLTcAN
COUNTY COMMITTEE at its Exeeutivlr Cornrnittee meebing the nextnight '  r t  eras adopted by a voice vote,  wi th two abstent ions.
Thereupon, a member noved triat adoption of the Resorution be nadeunanirnous . The notion hras seconded. upon an over:wherrning
affirmative vote' one of the members who had abstained, withdrewthe abstention. The other individual who had abstained, refusedto wi thdraw i t .  Hence, the rnot ion to adopt the Resolut ionunanirnously fa i led to earry.  .
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7 ' r then asked to say a few words and recounted my
havinq been active many years ago in an effort to reform the
Bronx DemoeratLe party.  r  noted my surpr lse that  ,dears,  for
judic ia l  of f iee,  formerly made in the r fsmoke-f l l led backroomtr,
behind closed doors by polit ical leaders srere now being dl_scussed
out  in  the  open,  and most  inered ib ry ,  tha t  a  wr i t ing
memoriar iz ing such rrdearsrf  l ras even put in resorut ion form at a
public rneeting. Mr. WETNGARTEN lnterrupted to ask me if r was a
member of the Executive conmittee. when r repried that r hras
not' he said that r was out of order that arthough Democrats were
pernitted to attend Executive cornnlttee meetings, they courd not
part ic ipate therein.  r  thereupon remained sirent for  the rest  of
the neet ing,  which adjourned short ly af ter .

g'  The next  day,  r  p lanned to at tend the scheduled
neeting of the Executive conrnittee of the wESTcHEsTER REpuBLTeAN
COUNTY COUMfTTEE, but was lnforned that i t  was not open to the
pubr ic ,  nor  for  that  mat ter  to  enro l led Republ icans.  Exeeut ive
cornnittee rneetings were open onry to i ts members, party
of f ic ia ls ,  and inv i ted guests .  Hence,  r  d id  not  a t tend sa id
meeting and do not know what occurred at that neetinq.

9 .  On  Sep tenber  L9 ,  1989 ,  J

Judic ia l  Nominat lng Convent ion ca l led

Distr ict at the Tarrytown Hilton on

Tarrytown, New york. The meeti.ng was

attended the Demoeratic

for  the Ninth Judic ia l

.an" 
Albany post Road,

held in  a smal l  meet ing
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room 'n the l0wer level. A cash bar was set up in the rear. r
arr ived at  about 7:oo p.m. some people t rere rni l l ing about in the
ha'l '  There hras a photographer from the l0cal nerrspaper, The
Reporter Drspatch. At about 7 t30 p.m.,  DoRrs L.  sAssowER, Esg.
anived with a companion.

Lo'  At  about 8:00 p.m.,  the eonvenor,  Lours BRE'ETTT,
Esg'r earled the convention to order, and announced that he had
been designated as the person to eonvene the convention. without
any Rolr  cal l  0f  the Delegates present,  he announeed that s inee
he could observe that a quorun lras present, the convention wourd
proceed to t ransact i ts business. Whereupon, he asked for a
motion that he be eleeted Tenpr:rary chairrnan, which notion was
adopted- He proceeded to ask for a notion to have two Temporary
secretar ies eleeted, which was adopted. He asked for a mot l0n to
have hirnself elected as permanent Chal_rman, which hras adopted.
He then asked for a motion to have GwENDoLyN B. L'NCH and MrMr p.
SCHNALL elected as the Pennanent seeretarres,  which was l ikewise
adopted'  None of  these mot ioni  e lect ing the lndiv iduals to said
respect ive of f ic ."  i . - "  adopted by any Ro' l  calr  vote.

11- rndeed, at  no t ime hras a Rolr  carr  vote ever
taken' not even to ascerLain the presenee of a quorum. There
rrere no badges or other identif ication as to who hrere, rn fact,
dury elected Deregates and Alternate Deregates to the convention.
At no point was there any count taken to aseertain that a
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suff icient number of Deregates and Alternates were present so
that i t  could, in fact, be determined ttrat there was a quorum of
legally erected Deregates and/or Arternate Deregates present.
There lras no demarcation in ttre seating arrangenents of any area
resetrred for Delegates and/or Alternates. There v/ere clearly a
number of people seated ln the roon who rirere not Delegates or
Alternates, and there srere many enpty chairs.

t2 '  r rearnerl t l tereaf L.er that although L2s Delegates
and L25 Alternate Deregates l fere erected, only about 100 chairs
were provided in the room. Thus, clearly, there hras not
suff icient seating provided to accommodate the zso Deregates and
Al ternate Deregates,  as requrred.  rn  faet ,  the to tar  nunber  of
peopre in the room was no more than 55, of whom many lrere not
Deregates and/ot Alternates. rt would appear that because Mr.
weingarten rearized there defrnitely was no quorun, he decided to
d ispense wi th  any rorr  ca l l  which would have p la in ly  establ ished
the absence thereof .

13' Anong those who vrere seated who were not
Delegates or  A l ternates vrere mysel f ,  Dor is  L.  sassower,  EsQ.,  and
her conpanion. others included MTLT.N ' 'FFMAN, the porit ical
Editor for the westchester-Rockland Newspapers, who was coverr.ng
the convent ion.  rn  addi t ion,  a1r  of  the jud ic iar  candidates were
seated,  wi th  f r iends and rerat ives.  These.  lne luded Hon.  'AMUEL c.
FREDIT{AN, then a sitt ing supreme court Justice, with a companion,

I  ^\r l '
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ALBERT it. EI.{ANUELLT, a practicing lawyer who had been narned in
the Resorution adopted by both the I{EsreHEsrER DEMocRATTc
ExEeurrv' co'It{rrrEE ancl the wEsrcHEsrER RE''BLTcAN ExEcurrv'
coMMrrTEE' and Hon' JosEPH JruDrcE, Justice of the suprene court.
Also present was GUY T. PARrsr,  Esg.,  counsel  to the wEsrcHEsrER
REPUBLICAN COUN'TY COMMIT,I,EE.

14. rtr. I{ETN*ARTEN sras then gi.ven the froor by Mr.
BREVETTT, who stated that the purpose of the convention was to
nominate three Democratic candldates for the three vacancies that
would be vote<l  for  at  the 1989 Generar Eleet lon for  of f lce of
Just ice of  the supreme court ,  state of  New york,  Ninth Judic ia l
Distrlct ' He then talked proudly about the *historicfr agreement
that had been made between hirn and Mr. cor,AvrrA, and descrrbed in
detail the Resolutlon adopting it by the Executive conmittees of
the county committees in arr f ive countiee eonprisrng the Nrnth
Judicial District. Mr. WETNGARTEN recited his backgroung as an
enror led Democrat and his invorvernent rn porr t ics spanning 35
years' He remarked sardonically that he never thought he wourd
see the day that he would be a party to an agreement to nominate
Republ ican candidates,  or  that  he wourd ever see two nepubl iean
candidates on the Democratrc 1ine, wi thout opposi t ion,  for
Just ice of  the supreme court  in the Ninth Judic ia l  Distr ict .

l -5. Mr. WETNGARTEN then

EI,{ANUELLf as the first nominee. Mr.

nominated Mr. ALBERT J.

STANLEY GOODII{AN was then
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given the f loor. He norninated Mr. SAMUEL G. FREDMAN. Mr.
BERNARD KESSLER tOOK thE f lOOr ANd NOMiNAtEd JOSEPH JTUDICE.
All of the noninations were seconded, and voLce votee rrere taken
separately adopting each nomination unaninously. The three
candidates then vrere asked to address the conventr_on inacceptance of their noninations and to slgn the acceptance
cer t i f icates,  and the meet ing was then adjourned.

t_6. At the conclusion of the rneetlng Mr. EUANUELLI
went to lrtr.  BREVETTT and compli.nented hin on the f ine way he had
conducted the meeting. They Joked about the fact that in the
eourse of conducting ttre meeL.ing, Mr. BREVETTT had lapsed and
referred to conducting the rneeting in accordance with a rscriptrr.
Mr' EMANUELLT suggested that sr.nee he did sueh a f ine job in
running the Denocrat ic  Convent ion,  he should conduct  the
Repubrican convention scheduled for rater that week. cuy T.pARrsr interjected that Mr. cor,AvrrA ran the nonrnating judiciar
convent ions h lnser f  personal ly ,  and would not  perrn i t  anyone e lse
to conduct such important busindss. Everyone understood that the
work of  the Repubr ican Judic ia l  convent ion was to  rubber  s tanp
the deal whlch Mr. col,AvrrA had made wrth Mr. ' .{ETN.ARTEN.

LZ.  The next  day,  Wednesday,  f  te lephoned the'EST.HESTER couNTy REpuBLTcAN headquarters to r.nguire whether anenrorled Repubrican would be pernitted to. attend and observe the
Republ ican convent ion for  the Ninth Judrc ia l  Dis t r rc t  schedured
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SUPREME COURT STATE OF NEW YORK
COUNTY OF ALBANY

In  the Mat ter  o f  the Appl icat ion of
MARfO M. CASTRACAN and VfNennt f.  BONELLT,
act ing pro Bono publ ico,

pe t i t i one rs ,

for an Order, pursuant to Sections
1 6 - l - O O ,  1 6 - l _ O 2  ,  1 6 - t  O 4  ,  1 6 - 1 O 6  a n d
16-L15 of  the Elect ion Law,

- -vs-

ANTHONY J. COLAVfTA, Esg., Chairman,
WESTEHESTER REPUBLTEAN COUWTY COMMTiTEE,
GUY T .  PARIS f ,  Esg . ,  DENNIS  MEHIEL ,  Esq . ,
Chairrnan, WESTCHESTER DEMOCRATIC COUNTf
COMMfTTEE, RfCHARD L. WEfNGARTEN, Esg.,
IOUIS A. BREVET'TI, Esg., I lon. F.RANCIS A.
NfCOLAI, HOWARD MILLER, Esq., ALBERT J.
EMANUELLI, Esq., R. WELLS SfOUf,
HELENA DONAHUE' EvELyN AeurLA, ionmissioners
constituting the NEW yoRK STATE BOARD
9F ELECTIONS, ANTONTA R. DrAPreE,
MARION B. OLDI, Commissioners constitut ing
the WESTCHESTER coUNTY BOARD oF ELEcTIoNs,

Respondents,

for an order declaring invalid the cert i f icates
qgrport ing to designate Respondents Hon. FRANcrs A.Nrcor,Ar and HowARD MTLLER, i=s as candidates -;;--
the off ice of Justice of the dupreme court of thestate of New york, Ninth ,rudiciar Distr ict, ".rJ---
the Petitions purporting to designat" af,ennf ,J.
EMANUELLT, Esq. a candidate for i .he off ice of
Surrogate of l{estchester County to be held inthe genera l  e lect ion of  Novemblr  e ,  19to: -

DAVfD B. COHEN, an attorney duly l icensed topract ice law in  the Cour ts  of  the State ofN"y York, af f  irrns the foltowl_ng to ;;  trueunder  penal ty  of  per jury :

1.  On September 18,  1990,  f  aceompanied El i

Index No.

Vig l iano,
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Esq. to the Westchester Marriott }totel in Tarrytown, New York.

We arr ived there at  approx i rnate ly  1- :00 P.U.  We inqui red at  the

front desk as to the location of the RepublJ-can Partyrs Ninth

Dist r ic t  Judic ia l  Convent ion,  and were referred to  Bal l room r fDr ' .

2 .  When Mr.  V ig l iano and I  ar r ived at  Bal l room f fDrr ,

we observed a nurnber of people ni l l ing around, including Judge

Nicola i ,  Richard Ross,  Sanford Dranof f  and Lawrence Glynn.

3.  At  approx imate ly  1:20 P. I { . ,  w€ t rent  in to the

Bal l roorn and found our  seats.  At  approx i rnate ly  1:30 P.M.  ,

Anthony Colavita cal led the rneeting to order, and asked Peter

Manos to  ca l l  the ro l l .  Mr .  Manos thereupon cal led the names of

aII Delegates and Alternates. Those in attendance indicated

their presence after their respective names were called. At the

conclusion of the rol l  cal l ,  Mt. Manos announced that eighty-one

(81) Delegates and/or Alternates were present, and that they

constituted a guorum.

4.  At  the conclus ion of  the eal l l -ng of  the ro11,  Mt .

Colavita accepted the nonination of Temporary Chairrnan of the

Convention. His nomination *was seconded. There were no other

nominations. A voice vote was then taken and Mr. Colavita was

unanimously elected as Temporary Chairman

5. Mr. Colavita thereupon requested a nomination for

the off ice of Temporary Secretary of the Convention. 
.Mr. 

l{anos

was then nominated as Temporary Seeretary, the nominatl-on was

seconded in the absence of other norninations and, after a voice

vote, the motion was unanimously adopted.

a
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6 . l rr.  colavita then asked for a motion that the

Temporary chairman and the Temporary secretary be elected as
pirmanent chairman and permanent secretary, respectivery, of the

convention. A motion vtas made to that effect, i t  1.ras seeonded

and unanimously  adopted.  Thereupon,  Messrs.  co lav i to  and Manos
were svrorn in to those respective off ices.

'  7. Mr. coravita then announced that the purpose of
the convention was to nomLnate three candictateE for the off ice of
Justice of the supreme court. He recommended that certain rures
be adopted respecting these noninations, such ds, for instance,

that each off ice, be voted upon separately, that the rength of
noninating and seeonding speeches be l inited to f ive minutes and
to one rninute, respectively, etc. Thereupon a motion vras made

that such rules be adopted. The motion was seconded and then
unanimously adopted.

8 . After adoption of the aforesaid rules,  Mr.
colavita desl-gnated Guy Parisi as parlianentarian of the
convention, and two terrers from each of the five eounties
conpr is ing the Ninth Judic ia l  Distr ict .

9' Mr. colavita then announeed that nominations hrere
in order for the first position of Justice of the suprerne eourt.
ceorge Roberts was norninated for this position, and the
nornination lras seconded. There were no further nominations. A
mot ion to c lose the nominat ion was then made, seconded, voted
upon by voice vote and passed. A vol-ce vote was then held on the
nomination itserf, and Mr- Robertst nonination $ras unanimously
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passed .

10. At this juncture, Mr. colavita stated that he had
overr-ooked the recital of the pledge of Atlegiance, which he said
should have taken p lace i rnmediate ly  af ter  the ca l l  o f  the ro l l .
I Ie  asked everyone to jo in  h im in  nak ing the p ledge.

Soon af ter  the p ledge of  A l leg ianee

reci ted,  Mr- v ig l iano and r  lef t  the Barrroom.
approxinately 2zL5 p.M.

Dated:  Whi te p la ins,  New york
Oc tobe r  S ,  1990

1 1 .
had been

ft bras
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STATE OF NEW YORK

COT'NTY OF WESTEHESTER

ELI VIGLTANO,

deponent is not a party

)
)  s s . :
)

being duly serorn, deposes
to the action, Ls over

and says:

18 years ofand resides at l{hlte plalns, New york.

on october 15r 19go, deponent senred the
within: Affldavits of vincent F. Bonerlr. and Elr. vlglrano

and an Aff i rnrat lon of  Davld B. Cohen, Esg.
ulron 3

Thonas J. Abinantl, Esq.Attorney for- ne"p"na"it=' lll"olai
-Slx Chester Avenie
Mrl te plains,  New york IOGOI

lfari lyn J. Slaatten, Ess.
9gyt ty Attorney 

---r

Attornea_ for_ D-rAplce & Oldt
_r_lg l.taf€ine Avenil; 

- - v^
I{hite plalns, New york 10601

HaIl, Dleklerr_Lawler, Kent & FriednanSan yasgur, Esg. 
r\s'

Att-orneys for fnanuell i
11.ltartlne Avenue
I{hite plains, New york 1OGO6

Aldo V. Vl tagl tano, p.e.
Guy T .  par ls i ,_nsq. , -6 i  

counse l
|l lo5nevs for eolalvit i- 

-vs'ser

_150 purchase Street
Rye, New york 1O5gO

Hashnall, Sheer, Bank & GeistAttorneys ror uitrt; l ; ;.;bhester DenocraticCounty Connittee c weinqaffi;235.  l {anaroneck a i " " " " -^LLEr
l{hite plains, Nehr-i""I< 1OGO5
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Sanford S. Dranoff ,  Esq.Attorney for Mit I ; ;  
- -= '

One Blue Hl l l  p laza
P . O .  B o x  1 G 2 9
Pearl  River,  New york 10965_8629

.]:lr" eianpoll, Esq.
Attorney for N_. y. ttate Board of Electionsone Conmerce plaza
P . O .  B o x  4
A lbany ,  N.y .  L226O

by furnishrng true copies thereof to
October 15, 1990 and thereafter,  on
true copies thereof to the respective

then at the Courthouse on
October L6, 1990, nai lLng

indicated above.

Swora to before ne thls
t ,  1 9 9 0

ffi
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STATE OF NEW YORK

SUPRET'IE COURT

6  a q * 6 ; r q
COUNTY 08 AIBANY

I n  t h e
VINCENT

l f a t  t , e r  o f  C h e  A p p t l c a t i o n  o t
F .  B O N E I L I T  a c t i n g  p r o  B o r r o

I IARIO l t .  CASTRACAN anr l
P u b t  i  c o  ,

p e t i t i o n e r g ,

f o r  a n  o r d e r  p u r a u a n t  E o  s e c t i o n s  l 6 - 1 0 o r  r 6 - r 0 z r  r 6 _ 1 0 4 r1 6 - I o 6  a n d  I 6 : I 1 6  o f  c h ;  e f e e t i o n  ; ; r ; '

- a g a I n g t -

ANTH'NY M'  c9 ! l l r r l r  Eeq- ,  cha i rman,  n , 'gTeHE'TER REpuBrreANcouNry  coMMrr rEE;  cuy  r i  t lMr  t?q .  l -oeHnrs- reHi i i ,  Ers , ,ChAiTMAN I  WESTCHESTER DE} IOCRATIC  COr iHrY  COMMIT 'EE;  R ICHARDL .  W E I N G A R I E N ,  E g g . ,  L o U I s  A .  B R E v E T T i i  , u q , ,  H o N .  F R A N c I sA .  N I C O T A I  ,  I { O W A R d  M I L I E R ,  8 8 9 .  r  A t B E i T  J .  E M A N U E t L i  I  E O Q .  IR .  t ^ l E L r s  s T o u r ,  H E [ E N A  o o l l n u u d ,  n i g i i n - e e u l t A ,  c o m m i s s i o n e r acons t , iEu t l r re  the  NEl {  yoRK STATE iOn in- 'o r  ETECTTONS,A N T o N T A  R .  D ' A p r c E ,  M A R T o N  B .  o L D r ,  c o m m i " ; i ; ; ; ; ; - l o n s t i E u r i r r sthe  9 IESTCHESTER COUNTY BOARD OF ELECTIONST

R e e p o n d e n t g  ,
f o r  a n  o r d e r  d e c l a r l n g  l n v a l l d  t h e  C e r t i f i c a t e a  p u r p o r t i n gt o  d e c i g n a t e  R e s p o n d e n b s  H o N .  F R A N C T S  A .  N T C O L A T  a n d  H o w A R DM T L L E R ,  E s e .  r  a . '  c a n d i d a t . r  f o r  t t r c - o t i i c e  o f  J u s t i c e  o tt h e  s u p r e m e  c o u r t  o f  t h e  s t a L e  o f  N e w  y o r k r  N i n t h  i l u d i e i a lD i E t r i c t r  a n d  E h e  p e t i t i o n e r s  p u r p o r t i n g  E o  d e s i g n a b e  A L B E R IJ .  E M A N U E L L T ,  E e g ,  a  c a n d i o a t e - f o i  t r r e  o t f i e r  o i - J u i r o g a E eo f  g { e e t c h e a t e r  c o u n t y  i o - u "  h e r d  i n  t n e  g c n e r a t  e l e c t t o no f  N o v e m b e r  5 ,  1 9 9 0 .

supreme cour t  Reques t  fo r  dud ic ia l  rn rc rven t ron
oc tober  L2 ,  r99o -spec la l  Te rm RJr  o rgo  sT2z4?  rndcx  No .  60s6_90

J U S T I e E  t A W R E N C E  E ,  K A H N r  p r e s l d i n E

D o r i g  L .  S a s g o w e r r  p . C ,
A c t o r n e y  f o r  p e t i r l o n e r i
2 8 3  S o u n d v i e w  A v e n u e
T ! i t :  p I a i n E ,  N e w  y o r k  l 0 6 0 6( e r o )  g g 7 - L 6 7 7

A P P E A R A N C E S :
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APPEARANCESI  (cont lnued)

Thornar  J .  Ab inant l  r  gcq .AEEorney  fo r  NfCOLAf
.S ix  Che i te r  Avenuc
W h i t e  p l a l n s , - - i o , l = r r ^ * ,  !  ̂ , ^  -(e t4 )  328- ;36ot " '  York  r060r

l t a r i  l y n  . I .  
. : J a a t t e n ,  E r q .

f : : l c Y  a t t o r n e y  
- c \

A t t o r n e y  f oM i c h i;ii "; ";lli :5'Su', io ?il'] 4 8  H a r E i n e  A v e n u er {h i  t ,e  p la in
(e t4)  zes-z ; iu*" "  Yor t t  to6o l

iiiiill;"';::";:*;r,ff,,o"mith r ,,eigg, P.e.
230 par i  Avcnuc
X e V  I O r k ,  N e W  y o r t r  I  ̂  I  e A(2r2)  370_ro3oto"*  10169

fy l  t .  pa r i s i ,  E le .
l l2  Woods End noaa" '
UI l lPp tQU l  r  New yo r l r  I  r r t  u(e r4 )  238-so ; ;  

ro rk  l 05 l t t

l f  al  l  ,  Dickl trsam yasgur ,  J ;n f " " " t ,  Kcn t  &  F r iedman

l l r : .ngI" for Cunnuerlr
. 1 . r .  H o r t i n e  A v e n u e
w n l E a  P l . r i n r ,(er4 i  i i ;_ '5; i r " . ,  York 10506

il3",l;"Xlll'llilli P. c.
ili; r 

*iirIBIk3rosBo

Haehmal l ,  Sh : " - l l -_Bant t  I  Cc tcCArrorn€yr t"".-I1_!rir,, '  ieireHEsTER
^coultrrrgE e,{ErNG;i iEi l""
2J5 Hamaroneck  l " .nu l - . '
t { h i t e  p l a i n "  

i  -  N e w  y o r k  1 0 6 0  j( 9 1 4 )  z d t - 9 l I r

S a n l o r d  g .  D r a n o f f ,  E 8 e .
l l!o:t"v !9r HowAiD nr-ilirt
: n :  B l  u e  H i  f  I  p t  a z a  

' - - - € s r \

P . O .  B q x  f 6 2 9
P e a r l  R i v e r ,
( e l 4 )  ? 3 5 - 6 2 o 8 " n  Y o r k  1 0 9 5 5 - 8 6 2 9

DEUOCRATIE COUNIY
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KAHN,  .J .

T h i e  p r o c c c d i r r g  s e e k g  t o  r e v l e u  t h c  ' o n r n a t r o n  o f  t h r e ec a n d i d a t e s  f o r  e l e e t l 0 n  t o  t h e  o f , f l c e  o f  , J u g t l c a  o f  t h rs u p r e m c  c o u r t '  f o r  t h a  N l n t h  J u d t c l a r  D r s t r r c t  o f  t h o  g t a t c  o fNew york .  Spoc t f tc  re fe rcnec  lc  nade to  the  Scptenrbor  lg r1 9 9 0  R e p u b l i c a n  . J u d i c i a l  C o n v e n t l o n  a n d  t h e  S e p t r m b e r  2 4 ,  l 9 9 OD e m o e r a t i c  J u d i c l a l  C o n v e n t l o n .  f h e  a c ! l o n s  t t k c n  a t  t h ca f o r e s a i d  c o n v e n t i o n e  p u r p o r !  t o  b e  i , n  f u r t h c r a n c e  o f  awr iE ten  reso luE ion  o f  Ehe l r lee tches ter  county  Rcpub l iean andDemocra t ' i c  commi t tcor r  whrch  adoptcd  a  th ree-y . rR pren  f ,o r  thccro .ss_endorsement  o f  var ioug Judgea lo r  County  CourB r  paml  l yc o u r t r  s u r r o g a . e  c o u r t  a n d  s u p r e m e  c o u r g .  r n  E h l e  r e g a r d ,t h e r e  i s  n o  d i s p u t c  t h a t  t h c  r e c o l u t i o n  e x l a t c  o r  t h a t  t t  o v . ng o e s  s o  f a r  a s  t o  p r o v i d e  t h a t  o n c e  n o m l n e t c d r  c a c h  t n d l v l d u a lw l l l  p r r d g r  t o  " p r o v r d c  
c q u a r  a c c e s r  a n d  c o n s l d c r a t r o n ,  t fo o f r  c o  t ' h e  r € c o m m e n d a t i o n a  o f  E h e  l e a d c r s  o f  c a c h  m a J o rp o r i t i c a l  p a r t y  i n  c o n J u n e t l 0 n  h , r c h  p r o p o c r d  

J u d i c i a ra p p o i n t m e n t s . , ,  T h u r r  l h c  a g r c c m e n t  a p p o a r r  t o  e v r n  c r E e n d  t ot h e  h i r i n g  o f  s t a f f  p G t r r o n n e l .

Var ioua dc fcndants  have moved to  d lcmlcc  uponc o n g i d e r a t i o n g  o f  j u r l c d t e t l 0 n r  f r l l u r .  t o  l t a E e  c . u r o  o fa c t l o n ,  l a t e h e s r  a t a t u t e  o f  I l m l E a t l o n t r  e E c .  p e t t t l o n c r c
h a v e  a l s o  s o u g h E  a  d i r c c t i v r  f r o m  t h c  c o u r t  t h a t  c c r t a l nr c c p o n d e n . o  a r e  i n  d e f a u l t  f o r  h a v r n g  f a i r e d  t o  l l m e t y  s Q r v ep l . e a d i n g s  o r  d e f e c t i v e l y  v c r l f l e d  p l e a d i n g s .  H o w e v e r ,  i n  t h c

0 c 0  0 5 3 0
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i n t e r c s t r  o f  j u d i c i a l  e c o n o m y  l n d  p t t l

: :: "., il ".':J.'::. 
;::jmanner r  the  cou r .  cha l l  d t rec t l y  addresc  th r  mcr rEs  o !  t hcpe t i t ron  r t se l f r  i n  o rde r  0ha t  thc  rnov r tab le  appca l  p roc€s rmay  be  commenced  ln  a  t l .me ty  fash ion .

qTl"ndoreemenr of  Judicta l  e i-_, J L. =---,.[;;; 1l_.._9_nnd!drl+__hy_-r$. 
.rnaJogp o l i E t c a l  

t  r r r ; ;  , " "  , o r r ,  ; . " _ ; ; . -  l r i r r { r a  r  ^ ,"on@;; ; ; ; ; . "= ; ' - : : ; " : : : .o . ' . .o ,octa-nt Ia l

ueen-T" r. 
- -'-- : sT'cn-::-'-o'r- ' thl Y.qg-i-qg ..pybr.i-s. -.. rE . hrrreu , !  o f  s ludy  by  thc  Conml .gc lon  on  GovcrnnenEi i ' . i egr lEy ,  T : - -

1l'.'a*:*;1ih*;::" #:'r 
-a!'�.d- r-v!n thc cht'�r

in  the conte:  
- : ' -  ' - - - - '  " -51 'and nocE lmP.gr tant ty

r t  o f  t h t s  Ju i t i c i a l  p roco .d lng ,  th .  p r re t tec  o fcross-rndocscment  
o f ,  Judtc ta l  cendidatee ic  not prcrcnt ly

i l : : : : : : : , , , . : :  ^, ' : :  
E' �eci lon Law. Furrher, 

r! i l .  Bhcenforceabi r i ty  o f  thc n, , tsh^- !^ ,  1Tl l '  - I !3.  y  o f  thc purpor ted resolu l
cxceedinsr, nr**-.ri;#;;,:t1rn ::.:1 :pry 

Eo br
''r. i, 

-ffi;:;. Enr roalJell_Sel_rr 
ltoca nor

c.- :_ l - - - t - -  
declgnaElon of  a cendtdatc lorD-u€lerne rgr-g"lll:e. - 

a",Ty rh.;;--'---"'
- -  - ; - ' - - - : ' -J rgg.  

Qnry the dcregatca ro  l  propcrryc o n v e n e d . r u d i c i a r  D i s f r r c t  c o n v e n t i o n  c r n  t a k r  ! u c h  a c r r o n( E l e c t i o n  L r w ,  e o e t l o n  6 _ l 0 6 ) .

The cour t ,  o f  Appea l r  har r  rc l te ra tcd  tha t ,  thc  tJca ls rqEurco f  th lc  S taLe haa , ,man i  f  ea  ted  rn  ln ten t  o f ,  gcncre  I

; : : : : "  

r " ; : : : : _  w l r h  r h r  r n r c r n a r  a f  f , a i r s  o f  p o r l r l e a rpc l r  r  C  tea lp a r . i e 6 " ' �  ( B l o o n  v  N a t e r o  t  6 ?  N y 2 d  l o 4 g ,  1 0 4 9 ) .  u [ J r u o r o r " ri n t e r v e n E i o n  s h o u l d  o n r y  b r  u n d c r t a k e n  a r  r  r a a t  E e s o 3 g . , '(  
,  9 9  A D A d  7  4 2 . )  C e r t e l n l y ,  a n y
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r u l E  o f  t h e  W e s t , c h e c t e r  c o u n r y  R e p u b l i , c s n  o r  D e r r e r . r i , i c
c c m i n i ' t E e e  v h i c h  g u r p o r i s  ! o  s e l c c t  c a n d i d a e e E  f c r  r h e  o f f i c e
o f  S u p r e m e  C c u r t ,  . 7 . . r e C i p e  m u g t  b e  c o n s i d e c e d  i n e o n e i s t e n ?  . . r i  e h
c h e  E l e c t i c n  l a w ,  u h r c h  j e a v e s  t h a t  g e l . e c t r o n  ? o  t h e  d e l s g a t c o
l o  a  j u d i c i a l  c o n v e n t i o n ,  H o w e v € . r  o n c e  h a v r n g  c o n v . e n e d  a
p r o p e r  c o n v e n t r o n ,  a n d  h a v : , n g  f s l l o w e d  t h e  ( a n d a t e s  o f  t h e
E I e c t , i o n  L i w ,  a n y  r e t i c f  p r e m i s e c l  u p o n  C h e , r , n v a l i d i t y  o f  t , h e
8 o - c i I I e d  , , T f r r e €  i - c a r  p l a n , ,  i g  p r e c l u d e d .  I n  t h e  c a s e  e a  b a r r
t h e r e  i s  n o  p r o o f  t n a r  r h e  

. J u d l e : . a r  c c n v e n g i o n g  a t  i s s u e  t r e r €
n o t '  l o g n r i y  o r q ; r n i z e d ,  w i c h  .  

' q r o " r r  
p r e - q e n t ,  a n d  t h g e  a

m a j o r i c y  o f  E ' a t . i u o r u m  d r : l y  v o . e d  f , o r  g h e  c e n d r d a t e s  n a m e d  a E t
r e r p o n d e n t s  h e r e L g . A g  s u c h ,  g h e  p e E i E , r o n  d o o s  n o t  c E a E e
g r o u n d s  u p o n  w h i c h  r e l i e f  m e y

Looenzg ,  30  AD2d  gg l  )  -

be gran ted  (  t ra t  rc r  -  < r f  uobsokry

T h e  g e o n a r i o ,  a s  p r e e e n E c d  b y  E h e  e u b m i s s i o n e  
- i

p d e e e " r i . 6
b e f o r e  b h c  e o u r ! r  n o  d o u b b  w i l l  c q n q i n u e  E o  f u e l  r h e  d e p a f { . ,

?.'c o n c e r n i n g  l h e  m a n n e r  i r ,  v h i c h  c a n c i d a t e s  f o n  3 u c i i c r a i  o f ! ' c i l ,
a r e  s e l e c t e d .  H o w e v e r ,  t h c  p r o p € r  f  o r r l r n  m u s e  b e  a n " E i i
L e g i s l a t , u r e  o (  c h e  S r a l e  o f ,  N e v  y o r k ,  r r h i c h  h a s  t : h c  e . r I e  p o , r e r
t o  a i n ' e n d  B h e  p ' s c € ' a  b y  w h i c h  j u d i c i a l  c a n d i d a t e s  a r e  c h o s e n .

T h e  r n o t i o n  o f  r e e p o n d e n .  p a r i s i  f c r  s  j u d g m e n B  d i s r i l s s i n g
t ' h e  p r o c e e d i n g  u p a n  i , h c  a c o u n d  E h a t  r h e  p e t i . r i o n  f a i r a  g o
s E a B r  a  c a u s e  o f  a c c i o n  e h a l l  b e  g r a n t e d .  A s  a f o r e s a i d ,
d i s m i s e a l  o f  C h e  p e t i r i q n  o n  t h e  m e r i  l s ,  r e n d e r g  f t o o i
q u e g t i o n e  o f  g e r v r c e ,  E i m c r y  r u b m i r ! i o n  o f  p r a a d r A g g  a a d
o t h e r  p r o c e d u r a t  i s s u e s .

,; t1k<-n-zt /' 32
:* gf4-/,_
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Fupnmr Oourt-Apprllah Dtrlrton
Otirl lultrtul Srperlnrnt

M .

A p p e l l a n t s ,

,rn r,

PER CURIAIT{.

A p p e a l  f r o m  a n  o r d e l  " I  t h e  S u p r e m e  C o u r t  ( K a h n ,  J . l ,  e n t e r e docrober 17 ,  l990 rn a iu iny count,y,  i i - , r " r ,  Jr" i i "J"a petrr toners,app l tca t ron ,  rn  a  p . " - . "a ing  i l ; ; ; " ; l_ !o  n ree i ion  r " ,  s  16_102,  ro ,lnter  a l la,  deelar"-  i i " " r  ra 
"r i r " - ; ; ; ; i  

f  rcates 
-or-no. lnaElon 

r , " r r r rgv a r l o u s  r e s p o n d e n t s  a s  c a n o l d a t e s - ; ; ;  t , h e  o r t i e e s ' o r  , r u s t r c e  o f  t h esupreme cour t -?nd su i iogate  fo r  tne  Hrn th  J ; ; l ; i ; l  D la r r l c r  rn  rh€N o v e m b e r  6 ,  r 9 9 o  g " n " i i i  e r e c t . r o n .  
r r l t t r r  - r u o l c r a j

pe t r t roners  eomnenced 
- th ts  p roceedtng  cha l leng lnq  thenoml -na t lons  o f  t 'a r tous  candtda te l - i ; ;  Juc ie r i i -o i i rc . *  rn  rhe  Ntn thJud lc la l  D ls t r tc t  'no-naa been . ioJ" l " lg?T:gd  by  borh  the  Repubt tcana n d  D e m o c r a t r c  p a r t r e s . - - ' a " " o r d t n g  i o  p e F l t r o n e r s ,  t h 6  c r o s sendorsemenr o_f  Lng Judrcrai - ; ; i l i ; " i ; " - , r lorarJa-I f r "  Ny consr l tur lon'  and Elect lon Law rn- i r ,a i '  r r  " ; ; ; i l - iJ  ars"ni i in . t  i " .  r :he vorers orthe Ntnrh Judrcral  Di ; ; ; { . t .  in- i r r " i r  perrcron,  petr t roners soughtro vord whar thev . i ;r; ;  to re--.n"i ir. . |" i-a;;;;_;ear plan ensrneeredby varlous Repubitcan-ani- oemocri l"- i . i""t i i i"=Eoi.r.tees of [trecounrres 1n the Nlnrh . ruarcrai - ; t ; ; ; tet  

.whei"uy- I f - r ro, ,  apparenrryagreed upon ln  advance in . t  cer t ; i ; - iandrdates wourd becross-endorsed bv rhe po l r t r " " i -p i r . i r "  t ; ; ; i ; " ; : -  Asrde f romreques t lnq  tha t  the  p t i n  l e  aec r l i eJ - " .1g1 -n . t i f i one r i  a l so  regues tedtha t  the  i om lna t ro t t " ' i ' J  nomlna t rn ! -ee r t l i r l a i " " - " r  ce r ta rn  o f  t helnvolved candldac." -u . " ; " r ; ; " " i i " I r , I  
luar- r i i - "o i . r "nr lons be orderedreconvened.

r n  a n s w e r l n g ,  r e s p o n d : i t : . a l l e g e d . v a r l o u g  
d e f e n s e s ,  t n c l u d l n gl a c k  o f  J u r l s d t c i i " n - ; ; ; " " r a n d t n g  ;  i ; n u r " - i o - J ; ; ; .  n e c e s s a r y  p a r r t e sand fa l lu re  to  s ta te  i - ' t tu " "  o f  i . t ion .  Tvo  o i  the  rdspondents  movedto  d lsmlss  the  pe t t t ton .  suprerne-c" r r t  specr i ie i i i v  dec tded nor  toaddress  anv  Drocedura l  

- i " " , r . "  
and chose to  d lsmras- thd  pe t r . t ron  onthe merl ts l  

' rh"  
"out i  io.rna th;a r i iJ-"ro""  endorsemerl t  of  Judtclalcand lda tes  was -no t  p ron iu r teo- i l y - t i " : r r .c t ion" i i i " ino ,  

s lnee thecha l lenged candrdat " " - r . r " -p roper ry  noSr r r . tg i  uy" t t "  donvent ronse Dore l te f  courd  be  gr .n i .J ] - '  r i . , r r - . ; ; ; r ; -by  per l t r6ners  fo r lowed.

l f a y  2 ,  l 9 9 l

v

ANTHONY
o f  t h e
Coun ty

6 2 7 3 4

I n  t h e  M a t t e r  o f  M A R I O
C A S T R A C A N  e t  d l . ,

J-._ COLAVITAT ds Chalrman
WeStches te r  Repub l f can  

-

C o m m l t t e e r  € t  l l . ,
Responden ts .
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whr le  pe t l t roners  undoubted ly  ra f$e  severa l  rn te res t rns  lssuesre la t rng  to - :1 "  p t "p i i . t v .and "pp i "p i ra tenesr -o i  i t "  p racr r6e  o fJud lc la r  c ross  endo lsements r  $ r€  i " r , i ' ,o t . " l1p ly  lgnore  the  leg t t lmateprocedurar  obJec t tons  ra tsed.  b t  ; ; ; ; Jndenr r raa 'J ia  supreme cour tln  o rder  to  more  exped i t , lous fy ' " *p f5 r "  the  mer f ts .  Accord ln  gLy ,  ab r i e f  d l s c u s s l o n  o r ' t r r e  p e r t r n e n t  p o l n t s  f o r l o w s .
rn l t la l l y '  $ te  must  agree  wt th  respondents  tha t  pe t t t loners  havefat led ro Jorn n"" ."" i iy-part res rn in i "  t ; ; ; ;Jr ie.  Notabry,peci t loners named-ag pai t ie" .or , iy - ln i " "  o f  the luJ iu ia t  candi t ra tesnamed on rhe cha_l tengeo cerr t f rc ; tes ; ;  " " r i r " t iJ i  ,na nomtnared atthe 1990 conventrons- . r r .n  

t lo ; th- ; ; t r l loners obJect  rn  terms whlehlndtcate that rhev "r . ' i i l : l reni ini-r ; ;  cerrrrrci tes r ;  i ; ; i ' ;  Jnrr."ryand are  reques t lng  new juar " r . i  "6 " " "n t lons .  rh i ;  c 'u r t  has  sar .d  rnthe  pas t  tha t '  whe i  a . " i i r f l ca te  o i  nomrnat r .on-Cn i t  covered a  numbero f  candtdaa" : - ts ,cha l fen jeA ln  ;  p i " " " "O ln9  tna i - -souqht  to  lnva l lda tethe  cer t l f l ca te  and . "qu i t .  a  -ne$r  par ty  caucus ,  a r l  the  nominees  ont h e  c e r t l f t c a r e  m u s t  b e  j o l n e d  " r n l e l - i f  t r r " - p " t r i i o n  t s  g r a n r e d ,t h e y  w o u l d  a l l  b e  d l s q u . i t r t " a . "  " " " a l d a t . e s  i n J - r o , r r a  r u n  t h e  r l s ko f  no t  bernq  nomrnatea ' " i  the  n" ,  " " , r " , r "  (? "=" t  Mat , te r .  o f  sah le r  vc a l r a h a n  '  g i  A D 2 d  9 7 6 , - i l l 1 . ,  H e r e ,  
- a n g  

r t g h t s  o f  a r l  t h e  c a n d r d a t e snomlnated  fo r  supreme co , r r t  - . lus t . l ce ,  ana ; ; ; ' - t ; " i ^ t ,no="  spee l f  t ca l l yc ross  -endorsed,  a re  , ' r  nex t r l cabry  
-  
in t " r ro l "n , ,  

-  
and,  there  f  o re ,  they$rere necessary parr les (seg,  Mattgr  or ,_y"cgg'  r_qiqgs,  loo AD2d 635,635; cf  ' ,  uat te i  c , t  creJ;span "@Ny2e-T4 6r. .

r t  shou ld  a l so  be  no ted  tha t ,  even  though  pe t t t l one rs  con tendtha t '  t he  en t l re  c ross  endorsemen t  p lan ,h ras  a l l eged ly  ag reed  to  by  theexecu t l ve  comml t tees  o f  bo th  pa r t res - rn  each  coun ty  rn .  t he  N tn thJudlc la l  D ls t r lc t ,  !n"v  J io  , ,b t  " . t "  [ i . " "  commlt t6es as par t r .es.Fur ther  t  o f f lcers  e lec ied ln  tn"  " "nvJnt lons th ; i - " r .  requested to  be

I  P"t t t I 'oners rncorrect ly state that  respondents,  ; r rocedurararguments  shou ld  no t  be  add iess .J - " i ; ; "  
-bhose par t res  d ld  no t  f r leno t lces  o f  appea l  

- f rom supreme cour : t ' s  -dEcLsro i l - -Gtn , : .  respondentsl te re  no t  aggr leved by  Supreme cour t ' s  aecrs ron  
- in  

in . l ,  f , rvor ,  L t  was
l8lo"if| i lttt ror them tl appeat is"", uonsg-sItr, r.q. v seeman , Lr2

2 s lnce oet r t roners chalJ . lg .  i l ,  asp€ets  of  the er iossendorsement  n lan r "J- i .qu"" t  t f ra t  t t  be <rec larod vord rn  r tsent l re tv '  r t -snourJ-u iJ l " i "  noted that  1gB9 candrdates nanred 'n  thecross endorsemenr  pran wer :  
? t1? . i i - i " lned by per l r loners 1n theffi;;:li:fl='ill".iffi; ;il"jfi"oir"oi *rar oi,l5.iio,," asalnsr rherr
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volded and reconvened would a lso have l "d  to  be Jo lned,  srnce theyml9ht  not  be appolnted at  the *q" . r ieo- i " .o" ; ; "d ;  conventrons (c f  . ,Mat te '  o f  sahre i  "  c i i ra t rs+. ,  supfa; .  rn .addr t ron,  to  rhe exrenr  rhatpetl t loners ": t \- tol i ;Fiur i  a;;6i ;  nomrnees rroir  runnrng for offrceln  the  N ln th^Jud lc ro i -n r " t r l c t ,  t l r e - -noards  o f  E rec t ton  o f  
-each  

coun tyln  the dts t rLct  " t "  i r " " -apparent ly  necessary par t rea s lnce theseBoards are responslb le  ror -  the "or r iu" t  or  erec l io .s  rn  t ,hose count 'es(see ,  E lec r ron -Lahr  s  : - i oe  y .  rn " - ' i " r - r s  c re i i - r ; ; l  f a i ru re  ro  Jo lnnecessary par t l -es ln  a  proceedl lg  p" isuant  to  the Elbct ron Law prrorto rhe t lme prescrrbed 7o= ,rnrtr i t i rrg-"tr"r ,  "  proceed.r.ng requirebdlsmlssal  or  - the p" t i t r " i  
! : .p ,  Mqi f ;q  ._o! .y l l in - " ' " "aro_sE Erecr lensq r  s ta te  o f  N .y . , ' 67  N i t J  634) :  

- s t ,G_F" tG l f r " .q ;  
f a i t u re_Eo  _ ro rn

l : ' ; :;:f l"o::::!!r i:.thrs proceedrns rs apparenrl3 thrs proceedins

Al though we arso  have grave doubts  about  the  s t .on( rng  o fp e t l t l o n e r s '  r t  ' s  u n n " . " " " " . y  t o  e x p l o r e  t h r s  a n d  o t h e r  r . s s u e sra lsed by  the  par t les  due to  6ur  reJ i tu t ron  o f  ah ;  f ' rego lng  rssue.
O r d e r  a f f t r m e d ,  w l t h o u t  c o s t s .

MAHONEY ,  P.J.  1 MIKOLL, LEVINE, CREI|  I I I  and HARVEy ,  JJ.  ,  concur.

3 Another  bas ls  for  d lsmlssal  o f  th ts  proceedlng ls  pet l t loners,fa l lure ro  serve rhe At iorney_cenerat  te"6 l - r ; - ; ; i i " t . t r ,_Korn_Mtr ler ,NY c lv  Prac f l  22L4- 'os l  -  
- -The 's i " t " -sJ" .a  

o i  grec i ione,  named in  thepe t t r l on ,  t s  undoub t .o ty  "  l r l r ;  ; oJy - (see ,  n ie " i i on  Law S  3_ f  00 ) ..PLR 2214 requrres th ; i 'an-  order  to  ino,  caus€ gerved upon a s ta te
?3$I-";riftii;'.'n""i 

..i=J' 
u" "".""J J" tn"-;;4";;;y-cen!rar
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SUPREI'fE EOURT OF THE STATE OF NEW YORK

----------xi::::3:: _ 3::t : 1:I:_:T:3_ 3: :i::5y_ ___
fn the Matter of the Application of
MARIO II{. CASTRACAN and VINCENT F. BONELLI,
acting Pro Bono Publico,

NOTTEE OF UOTTON

Pet i t  ioners-Appe1 lants,
Albany County Clerkfs
Index  No .  6056 /90

for an Order, pursuant to Sections
L 6 - l - 0 0 ,  l - 6 - l - 0 2  ,  L 6 - L O 4 ,  1 , 6 - L O 6  a n d
L6-116 o f  the  E lec t ion  Law,

-vs-
Appeal No. 62L34

( O r a I  A r g u m e n t
Reguested)

ANTHONY J. COLAVITA, Ese., Chairrnan,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T .  PARIS I ,  ESg . ,  DENNIS  MEHIEL ,  Esq . ,
Chairman, WESTCHESTER DEMOCRATIC COUNTY
COMMITTEE, RICHARD L. WEINGARTEN, Esq.,
LOUfS A.  BREVETTI,  Esq. ,  Hon.  FRANCIS A.
NICOLAI, HOWARD MfLLER, Esq., ALBERT J.
EMANUELLI, Esq., R. WELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA, Cornnissioners
constituting the NEW YORK STATE BOARD
oF ELECTIONS, ANTONIA R.  D'APICE,
II{ARION B. OLDI, Commissioners constitut ing
the WESTCHESTER COUNTY BOARD oF ELEcTIoNs,

----------X__ _:::Tli3i!t :l::3::::::: :
s r R s :

PLEASE TAKE NoTfcE that upon the annexed Affidavlt of

Doris L- sassower, sworn to on the 25th day of Juty l-99L, and the

exhibits thereto, and the Memorandum of Law, dated July 25, Lggl-,

Petit ioners-Appellants wir] move this court, pursuant to cpLR

222L on August 19, l-991- at the Courthouse located at the Justice

Building, south Malr, Albany, New york for an order granting

leave to: (1) reargue and renew petit ioners-Apperlantsr appeal

3 6



in the above-captioned action from the Decision/order of the

supreme court entered october 17, t-99o, which ord.er the Appelrate

Division, Third Department aff irmed by Decision dated May 2, L991

[Exhib i t  I 'Ar r  ]  and order  thereon entered May 15,  L99L tExhib i t
trgtt I i and (2') in the event leave is granted, that the motion to

reargue and renew then and there proceed and that upon such

reargrument and renewal, the order of this court, dated May 2l

1991- be vacated and that the Decision of Justice Kahn, entered

october 17, 1991, be reversedi and (3) that arl panel members who

have been cross-endorsed themselves recuse thernselves from these

proceedingsi  or  (4)  ar ternat ive ly ,  for  permiss ion for  reave to

appear to the court of Appears; and (5) such other, further, and

di f ferent  re l ie f  as th is  cour t  deems just ,  proper ,  and equi tabre.

PLEASE TAKE FURTHER NoTIcE that pursuant to CPLR

22L4(b,  answer ing Af f idav i ts ,  i f  any,  are requi red to  be served

upon the undersigned at least seven days before the return date

of the motion

Dated: Yonkers, New york
J u I y  2 5 ,  L 9 9 L

ELf VfcLfANO, Ese.
Attorney for petit ioners-

Appel lants
L25O Central park Avenue
p .  O .  Box  3 l_0
Yonkers,  New york LO7O4
(e14)  423 -0732

T O :

John Ciampoli,  Ese.
Attorney for N.Y. State Board of Elections
One Cornmerce plaza
P . O .  B o x  4
Albany, New York 12260
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Mari lyn J .  S laat ten,  Esq.
County Attorney
Attorney for D'Apice & Oldi
148 Martine Avenue
Whi te Pla ins,  New York 1O6Oi-

Sco1ar i ,  Brevet t i ,  Goldsmi th & Weiss,  p .C.
Attorneys for Brevetti
23O Park Avenue
New York, New York l_01_69

Thomas J. Abinanti,  Esg.
Attorney for Respondent Nicolai
Six Chester Avenue
Whi te Pla ins,  New york L0601

HaIl,  Dickler, Lawler, Kent & Friednan
Attorneys for Emanuell i
LL Martine Avenue
Whi te Pla ins,  New york LO6O6

A ldo  V .  V i tag l i ano ,  P .C .
Guy  T .  Pa r i s i ,  Esg . ,  O f  Counse l
l-50 Purchase Street
Rye, New York l-0580

Hashmal l ,  Sheer ,  Bank & Geis t
Attorneys for Mehiel, Westchester Dernocratic

County Comrnittee & Weingarten
235 l{anaroneck Avenue
Whi te Pla ins,  New york 10605

San fo rd  S .  D rano f f ,  Esq .
Attorney for MiIIer
One Blue Hi l l  P laza
P .O.  Box  L629
Pear l  River ,  New York l -0965-9629

Robert Abrams, Esq.
Attorney General
Department of Law
L2O Broadway
New York,  New York IO27L
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SUPREME COI'RT OF THE STATE
APPELI,ATE DIVISIONs THIRD

OF NEW YORK
DEPARTMENT

fn the Matter of the Applicatj_on of
MARIO M. CASTRACAN and VINCENT F. BONELLI,
acting Pro Bono Publico,

Petit ioners -Appel 1 ants,

for an Order, pursuant to Sections
l - 5 - l - 0 0  ,  L 6 - L O 2 ,  L 6 - t - 0 4 ,  l _ 6 - L O 6  a n d
l -5 -L l -6  o f  the  E lec t ion  Law,

Appeal  No.  62: .34
-VS-

ANTHONY J. COI"AVITA, Esq., Chairman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T .  PARfS I ,  Esg . ,  DENNIS  MEHIEL ,  Esq . ,
Chairman, WESTCHESTER DEMOCRATfC COUNTY
COMMITTEE, RICHARD L. WBINGARTEN, Esq.,
LOUIS A.  BREVETTI,  Esq. ,  Hon.  FRANCIS A.
NICOI"AI, HOWARD MILLER, Esq., ALBERT J.
EMANUELLI, Esg., R. WELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA, Commissioners
constituting the NEW YORK STATE BOARD
oF ELECTIONS, ANTONTA R.  D'APrCE,
MARION B. OLDI, Commissioners constitut ing
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

- - - - - - - - - -x:: :T:i:t!t :lt t!3111!t :
STATE OF NEW YORK )
coUNTY OF WESTCHESTER ) ss.:

DORIS L. SASSOWER, being duly sworn, deposes and says:

S a s s o w e r ,  P . C . ,1.  f  was act ing on behal f  o f  Dor is  L.

unti l  June 19, 1991- as pro bono counsel to Petit ioners-Appellants

in this proceeding from its inception through and including the

Decision of the Court dated May 2, 1991- (Exhibit rrA'r) and the

Orde r  da ted  May  15 ,  L99 l -  (Exh ib i t  rB , r ) .

2- on June L9, L99l-, r was serrred wlth an order of the

SUPPORTTNG AFFTDAVTT

Albany County Clerkrs
Index  No .  6056 /90
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Appellate Division, second Department, dated June L4, LggL,

suspendLng me from the practice of 1aw, without any statement of

reasons or findingsr ds reguired by law and without any

evidentiary hearing having been had. Such suspension Order was

issued five (5) days after it was announced in the New york Tines

that my firn wourd seek to take the case up to the court of

Appeals. I  have reason to believe my aforesaid suspension was a

direct retal iat ion for my representation of Appellants in these

proeeedings and to thwart any further appellate review of this

matter seeking to challenge cross-endorsements as a way of

erect ing jud ic iar  candidates genera l ly  and,  in  par t icu lar ,  under

the Three-Year DeaI in question.

3-  As a resul t  o f  the suspension order ,  r  am no ronger

acting as eounsel to Apperrants. Moreover, my f irrn has signed a

consent to subst, i tut ion of attorney so that i t  is no ronger

attorney of record.

4. T, therefore, subrnit this Aff idavit not as attorney

of record but as an individual with personal knowJ-edge of

naterial facts, in support of Appellantsr motion for reargunent

and renewar of the appeal herein, and for recusar t et t

arternatively, for leave to appear to the court of Appeals.

5. At the outset, i t  must be stated that that

Respondents did not give Appellants' notice either by Notice of

Appeal or Cross-Appeal or in their rrQuestions presentedn that

they were not accepting Justice Kahnrs approach that the

technical objections of both sides would not be considered by

I
I
I
i
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this court. Nor were Appelrants given an opportunity by the

court to supplement the Record with pertinent facts, when it

decided this appeal on Respondentsr procedural objections. AII

of the individual Respondents were in default in the lower court

by virtue of their untimely and/or unverified responding papers

to Appellantst Order to Show Cause and had no standing to raise

their proeedural objections untir rerieved of their defaurt.

6. concerning the non-joinder objection adopted by the

court, it shourd be noted that before this proceeding was

commenced, I spoke on several occasions with Thomas Solezzi,

Esq.,  counser to the New york state Board of  Elect ions,  as welr

as to John cianpoli, Esg., his Deputy counsel. They advised me

that there was no need to serve the Attorney-Generar, since it

was his standard and eustomary practice to defer his jurisdiction

to the pubric agency invorved when it has its own counsel, such

as the New York State Board of Elections does. He promised that

I would receive a letter confirrning such waiver of serrrice by the

Attorney Generalrs Off ice,  and further that  he would not raise

any objection to the omission of service on the Attorney-Genera1.

7 - when r thereafter served papers on the Attorney-

Generar in eonnection with the preference apprication, since r

had not yet  received Mr.  c iarnpol i rs promised conf i rmat ion,  r

f inal ly did receive a ret ter  f rom hirn dated october 31, 1990,

with copies to arr counser, confirming that service upon the

Attorney-General was waived and that no further service of papers

on the  At to rney-Generar  shou ld  be  made (Exh ib i t  i l g r r  )  .

r T
V
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Addit ionally, in accordance with our understanding, ! lr .  ciarnpoli

never raised any objection based on fai lure to serve the

Attorney-General as a ground of disnissal, either by motion to

d isrn iss or  in  i ts  f i led Answer (R.  L27) .  under  those

circumstances, there is no prejudice to Respondents. Nor is i t

fair or just that this Court should dismiss the proceeding as

against alr the Respondents, when the public agency for whose

protection that objection was created, does not object and the

Attorney-Generar hinserf expressly waived service upon hirn.

8- on october 15, r-990, r orarry argued in support of

the Petit ion herein. Arthough r had requested a hearing, and was

told previous thereto by Justice Kahnrs Law seeretary that the

judge had cleared his calendar to perrnit a hearing after argument

htas had, His Honor did not inform us until after the argument

that he had to take a criminal matter at L2 noon, and would not

hold the hearing that day. My recollection is that after

arguments were presented by all counsel, Justice Kahn further

announced that he would not get into a procedurar hassle, nor

would he rul-e on ny objection that the individual Respondents

were in default nor the Respondentsr technical objections,

including non-joinder of necessary part ies, but that since the

case was headed for the court of Appears, he wourd try to

accomodate Respondentsr urgent demand for a speedy decision by

gett ing to rrthe heart of the matterr prornptly.

As aforementioned, Respondents did not appeal the

Just ice Kahnrs speci f icarry  dec id ing not  to  ru le  on

9 .

o f

./\
\ l /

propriety
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Appellantsr objection that Respondentst default precluded their

raising thelr procedural objections.

l '0. With respect to the omitted contested candidates,

i loan Lefkowitz and George Roberts, r am annexing hereto a copy of

the affidavit of Serrrice showing service upon both of them of the

speci f icat ions of  ob ject ions (Exhib i t  rDr) ,  thereby af ford ing

them do and t irnely notice.

1r,. rn view of the fact that this proceeding vras

publicized from the outset, there can be no guestion as to their

actual knowledge and awareness thereof--affording thern the

opportunity to intervene had they felt they would be inequitably

affected by this proceeding.

L2.  Moreoverr  ds to  Respondents,  r  speci f ica l ry  s tat ,ed

on numerous occasions that r would make no objection to

intervention by anyone or their inpleading any ornitted parties

they deemed necessary. No intervention or inpleader was ever

sought by anyone.

l-3. As to the instant recusal request based on bias,

the record should reflect the fact that on Friday afternoon,

March 22, l-99L, r telephoned Michaer Novak, clerk of the court

for the Appellate Division, Third Department. r specif ical ly

asked hin whether any of the members of the bench assigned to

hear the appeal on Monday, March 25, 1-99L were themsel-ves cross-

endorsed. He stated he did not know the answer to that question.

Because of my desire to avoid public embarassment to members of

the paner at the tirne of my argument, r asked hirn if he would

4 3



ascertain that information for me in advance thereof. He stated

he would convey my concern to the Presiding Justice, and I asked

hin to ret me know if the answer was in the aff irmative.

L4. r did not hear further from Mr. Novak prior to the

oral argument on Monday, March 25, L991, and proceeded to argue

the appeal herein, without knowledge of the fact--discovered the

day fol lowing the May 2, 1991 Decision came down from this Court-

-that three out of the five members of the panel hearing argument

on the legali ty of cross-endorsenents were themselves cross-

endorsed. rndeed, the presiding Judge had been tr ipre cross-

endorsed--by the Republican, Democratic and Conservative part ies.

Annexed as Exhibit rrErr to these motion papers are eopies of the

off icial records of the New York State Board of Elections

reflecting the cross-endorsenents of the various judges who were

involved in  th is  appearr  ds wel l  as the denia l  o f  Apperrants t

formal motion for the preference to which they were entitled

under the Election Law and the Courtrs ohrn rules.

l-5. There was no disclosure by any member of the bench

hearing such appeal of such information, notwithstandlng that,

under  canon 3 (c)  ( r )  o f  the code of  Judic iar  conduct ,  ' ,a  judge

shourd d isquar i fy  h imsel f  in  a proceeding in  which h is

inpart ial i ty might reasonably be questioned'r.

16. As shown by the annexed retters fron and to the

c lerk  of  th is  cour t  (Exhib i ts  tFr  and rG' ) ,  i t  was pres id ing

Justice Mahoney who decided that the case would not be given the

normal and required preference for Election Lalr eases, and that d
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formal apprication for the preference had to be made to the

Court .

L7 - Prior thereto, fol lowing l lr .  Novackrs telephone

notif ication on october 18, l-990, that the oral argurnent of the

appeal scheduled for the next day had been cancelled, without

explanation, r had spoken to Justice casey, the judge on duty

that day, to inguire whether he would sign an order to show cause

so that the case could be heard before Election Day.

18. Justice casey stated he wourd not sign my order to

show cause, that a formar motion hras not necessary, and that

furthermore, r was wasting the courtrs t ime because it  was

rrwritten in stonerr that rrno prefereneerr would be granted to this

proceeding.

l-9. Justice casey also sat as a member of the panel

which denied the preference application. The records of the New

York State Board of Elections showing that of the f ive judges who

denied Apperlantsr formal preference application, arr $rere

themselves cross-endorsed are annexed as rrExhibit rEr. Justices

Kane and weiss had been cmadrupre eross-endorsed by the

Republ ican,  Democrat ic ,  conservat ive,  L ibera l  par t ies;  Just ice

casey had been t r ip le  cross-endorsed by the Repubr ican,

Democratic, conservative part ies; Justice Mikoll  had been tr iple

cross-endorsed: Dernocratic, Liberal, and conservative part ies.

Justice Mercure had been double cross-endorsed by the Republican

and Conservative part ies.
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20-  Apper ran tEr  p re fe rence app l lca t ron ,  ex tensrve ly
deta l r ing  and document lng  t t re  fo rego ing ,  re  par . t ,  o f  the  cour t ,s
records herein,  Lncorporated hereln by r€forence. r t  ls
respectful ly submlt ted that the same ehould be careful ly revlewed
Ln connect lon wl th the rnstant apprrcat ion for  recuear.

/7\y) ,*r' ,lt 
Y** tt. /-ltarg>ret/

lblery hrlllo, S|lc.f Ncw Yort
No. {9C73Cs

Qttrlnd h W.rtchorler Coqrty
'hilrlm b*a.funr l lnil

br e,r ,., '

Sworn to before me th ls
2 5 t h  d a u l y  1 9 9 1

Notary p'iibl ic
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EXHTBTT NAtl TO DORIS SASSOWER'S AFFTDAVTT rN
suPPoRT OF REARGWENT/RENEWAL/RECUSAL rS THE
uAy 2,  199L DECTSTON OF THE APPELLATE
DMSION, THrRD DEPARTMENT.

SAID DECTSTON EAN BE FOI'ND AT PAGES 33-36
HEREIN.
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Fi.rr_i.t

i  
-al . i ' . - i ' : : , . (  .  , /  /  /

At a Term of the Appeflate Dlvlslon ol, ,,, ltln s.rpreTs couri or irrJ Sl;t; ;i
Tny .V9,k, h6td ln and i"itnjtiirl
Judiciaf Departmenl, at tfre .lusticJBtlltdthg, in'tho. Cft/ 'of niUarry, ttew, Lork, conrnlenclng on lhe l gf h lay ;iMarch ,  l gg l .

PRESEN'I ' :

Hor.r. A. FnnruxltN MAHoNEv,

lfol. ANN T. Mrxot.L,
IJOI.I. }JOWARD A. LEVINE
Horu. D. BRuce CREW f ll,
f-for.r. Nonunru L. lfnnvEv,

Associate Justices.

" ' . - - - x
fn the Maner of the Appficatiort ot MARIO M. CAS-'I'RACAN AND V|NCEi{T F, BONEt"r.l, n"iini pio
Bono Publico,

Presiding Justice,

P et i ti o n e rs - Appe ll an ts,

- against -

Al'lllf ONy J. COLA.IfTA, ESO., Chairman, WEST-cl tE SrEn nEp-U_BLfcAN coUNrV'CbMi,t'� i i-rE E, c Uy r. pAR ts.t, . _E 99. b r r,r,r lS 
-M 

ii"ii; L,
Fso. ,  chairman,  wEsTi l iesrrn DiMo:CN^TIC COUNTY COMMITTEE, NICI IANd I .WE|NGARTEN, - FSQ., LOUts A. BHEvitr] ,ESe., t-ton. FRANcts A. NtcbLAt, riowniiciyr!!.qn, FSe., ALBERT .1. enlnr.ruELrl iso; in. WELIS SToUT, ltELENi oof.rhrfr-lt, EIr;:
lJlt.4OUfLLn, Commissiorteri consrituilno lheNEW yoRK sl{IF-BoAnD oF-E['Ec;t6N,i.
Al.tToNtA R. D'AptCE, MARiOtr g. OLDI: 'd;; :missioners consl i lut ing the WESfCfffSf-f 'n
COUNTY BOARD OF EiECTIONS.

Coutvrv CLEFx,s
lruoex No. 6056/90
(Albany County)

R e s po nde nt s - R e s po n de nl s,
' - - - - - - - x

)')
, G J

- f -



' ' . . ' .  . r , . ' . , ;  , i J i  t i .  l :  . r . . . .' !  j i r r ;  \ / l t l - ; q ; y , " ; 1 i  l . ) r / \ , ; . . ! : , . ,  . , 1

' '  " ' t  '  i
MARIO M. CASTRACAN ENd VINCENT F. BONELLI, APPoIIANIS, hAVINg

appeafed from an order of the supreme court of Albany Counly, enlored on th6
17lh day of october, 1.990, In lhe offiee of the clerk of Af bany counly, end sald
appeaf having been pres€nled durlng lhe above-stated term of lhfs court, and
having been argued by Doris L. sassower, p.c., of counsef for appeffanrs, and
by Sanford S. Dranoff, Esq., bf counseL for respondent Howard Mifler, and by
Haft, Dickrer, Lawfer, Kenr & Friedm"rl?il1trt"?,f?,lrr ,"r r;;;rdenr Atbert J.
Emanue l l i ,  and  by  Guy  T .  pa r le l ,  E rq .  ,  o f  c?y lge l  f o r .  responden t  co la_vlLa, and bv Hashmail, sheer, Bank & Gefsr, r.q..,drTJrJ.;, ffi}!$jru;i.t'i. '
Dennis Mehiel and Richard L. weingarten,,?nd g.I.Thomas J. Abinanfl, Esq., of
counsef ror respondenr Francts Ai tlieotdf , inr,fru8:J,:h:il;;,,i;..ril; ;
Weiss, P.C., of counsel for respondent Louls A. Brevetff, anO; iffef Oue OeliUera_

, zndday of M"y, ingt, i, ia
hereby

, " " ' : : t ' "  ,ORDERED that the order so appealed from be and fs hereby hff i rmed,
without cosls. : "

l ' , , .  ' :
'  ' t  . . .  :

DaleoANDENTERED: HAy

. iLb
- 2 - 4 9



St^lr! or Nnw YoRt(

s l'A'l E no^Rt, (,F nl.Ec.l t0Ns
l,o. nrtx I

oNE coMMEnC! m.AZA
A|.BANY, NY ltr60fiil

A.1 I

O e t o b e r  3 1 ,  1 9 9 O

D o r : l s  L .  S a s s o w e r ,  P . C .
2B i  Soundv lew  Aver r t re
W h  I  t . e  P l a l n s ,  N Y  1 0 6 0 6

S a n f o r d  S .  D r a n o f f ,  E s q .
P . o .  D o x  1 6 2 9
S u l t e  9 0 0 ,  O n e  B l u e  l l l l l  p l a b a
P e a r l  R l v e r ,  N y  1 0 9 6 5  j

l l n s h m a l  ,  S l r e e r ,  B a n k  &  G e l s t p  E s q s .
235  Hamaro r reck  Avenue
W h l t e  P l a l n s ,  N Y  1 0 6 0 5

P lease  take  no t l ee
o f  f  l e e  t t r a t  h e  w l l l  n o t
l n  t he  i  above -eap t l one r t
t recessary to  E erve t l re
r e m a l n l n g  p r o c e e d l n g e .

Thank you fo r  your  conc  ldera t lon .

l f a l l ,  D l e k l e r ,  l , a w l e r ,  K e n t  t  F r l e d n a n ,  E e q e .
A t t o r n e y :  S a m  Y a s g u r ,  E s q l .
I  I  Mar t lne  Avenue
W h l t e  P l a l n s ,  N y  1 0 6 0 6

M a r : l l y n  J .  S l a a t e n ,  E s q .
Westches ter  County  Depar tmer r t  o f  Lnw
6 0 0  M l e h a e l l a n  o f f l e e -  n u l l d l n g
1 4 8  H a r t l n e  A v e n u e
W l r l t e  P l a l n s ,  N y  l o 6 O 1

s e o l  a r l ,  B r e v e t t l  ,  G o l d s n l t h  e  i l e l d c ,  p .  C .
23O Park  Avenue  r
N e w  Y o r k ,  N Y  1 0 1 6 9

Re:g-as-tf a-e-q[-9_t_r__il_r_y_.__c-ela-v_l,t-q,_eL_-61-

S I r s :

Thomag [1 .  Ab lnant l ,  Esq.
6 c l roatbr Avenue
W h l t e  - P l a l n s ,  N y  1 0 6 0 l

I l l d o  V .  V l t a g l l * n o ,  E 6 { .
150 Pt r r r :hase St ree t
R y e ,  N Y  l o S g o

! l

I

that  the At tor fey cenerar  hae not r f red t t r16bn .a.nfendlng thL state Dr>ard "r Cie"t ionnmat te r .  Acco rd lng ly ,  l t  l s  no  l ongerAttorney coneraf wf t i r '  papero aurf nq 
"Ur"

J C r  a b
, , C , , 5 0



a_EErxu[Ilqu_e[_08_Y+r, :.
I  i t '  

t . i  
l l

nl,r  .  vrcl , r luo, l r r .  ^nttornej l "U^f t ted topraet lce l .n Ure Court ,s " i " i f in r  Bb,ate of  Newyork, af rflrins ,re 
-ioil*ii; 

ili-rrJ"i;\r:,"irnin,Ure pena l ty  o f  per1ury t  . ; !

Tnat,  on the 29Hr day of  soptemfnrr ' t r l r , t
hff lrmarrt  served Hre wl. i l r l rrr

, I

l i
, t .

t r ,

:l
SPEEIFIEATIONS OF OTIJEETI()NS

I

upon George l l .  Rober t .s r  Ede. ,  Eas t .  
I

.  t .

N.  Y.  ,  lo597 l  l ton .  Fran<r ln  Ar  l t leo la t  - , l in' l .  
r l ,

Pleasant ,v l l le  r .  N .  y  .  Io570 ,  i loward  Ml l le r ,

Rlrtge Roadr.. l{aooabuo,

t l0 l  . .  ehar lmonb DrLve,

Esq. ,  l i  L lber t ,y  Road,
tT a p p a n ,  N . y .  1 0 9 8 3 ,

by  depos l t l ' g  a  t rue  .copy  b f  Bnmo r .  h  pos t -pard  .p roper ry
addressed wrapper rn ar l  of f le j .a l  c leposrt ,ory under the exolusr-ve
care at td eustody 9f  the unl ted st ,at ,es pobt of  f  lce wlHr ln the
s taLe o f  New York  d l ree ted  to  an l t l  car r t r tda les  ab  the  respeet . l vd
addresses  se t  fo r th  ln  the  ee t t , l f len te  o f  Nomlnat lon  f l lec l  w l th
the  New rork  s t .a te  Board  o f  E le re t lo r rs  on  gopLember  19 ,  1990r

Dated:  Whl te  p la lns ,  New lo rk

S e p t e m b e r  2 9 ,  l 9 9 O

I

flJAli

' ' |
t

I

i  - l

r D
t) nD" 5l-



l r  i r  .  . i , ,.  '  i  r i  l '  , i : ' . : ,
' |

. AFrrnilATroil or sERyIqE \.
, i

'  I : l '  l ;

E L M G L I n N o ,  a n ' a t t o r n e y  a d r n t t t e d  t o
praet lce 1.  t l ie  cour : to  o f  t6e Stat :e  o f  New
i tork ,  a f fLrme the fo l lowlng to ,  be t rue,  ,under
the penaryI of PerJuryl . :  I

(t 'r^
Ttrat ori the AEI{ day of ootober, 1990

Aff l rmant  eerved the wlbhlnt

EPECIFIEATIONg OF' OTUECTIONS

upon: l toN. JOAN LEFKOI{ITZ

a t t  2 L  E l m r l d g e  D r l v e ,  S e a r e d a l e ,

upon: l tON. FRANCIS rl .  NICOLAI

at r  1101 Char lmont  Dr lve ,  P leasanbv l l le ,  New York  10570

upon: I IOWARD l l ILLEn, Esq.

a t t l { L l b e r t y R o a d r f a p p d t r r N e w Y o r k l o 9 S 3

ln th le act lon by depostbtng true ooples df  same ln post-pald

proper ly addreesed wrappers ln hn of f tc la l  deposl tory under the

excluslve care and ou6tody of  the Unl ted States Posb Off ice

wlthln the Ebate of  l teg york dlrecter l  to sald candldabes at '  the

respec t lve  addresses  se t  fo r th  ln  the  cer t . l . f l ca te  o f  NomJ.nat lon

f l led  w l th  the  New York  E ta te  Board  o f  E lec t lons  on  September  27 ,

1 9 9 0 .

New Ybrk  1o583

Dated :  Wh l te  P la lns ,  New York
oe,Eober /, 1990

b

ELI  VTGLIA} IO
\- Er-r vrolrlNo
Notrryhqlp, St.l. of Nor yori

Mh-{90trl\l
. clralltl.rd In WrriBri.ttlr Counhl
Commlrrlon Erplru .lunlt-t y,h

rl( \ 5 2



I
I

I
t l, i
,i

, I
t l

I

stat€ Board c| f ,  Elect tonr
99  Wash lng t ( r n  Av lnue
A l b a n y ,  i l o w  y q s L  I ? I L O
Ocotlrer 6, IgB2

b.n.  John c.  Ccnnor
Dom. George L.  cobb

t t 'om. .7ohrr  T.  casey
E Dom. A.  Frarrk l ln Mahoney

$1,:p.  Jol rn T.  Cssaf
l?cp.  Gcorge r .  cobb

O Inn.  A,  Frankl in t , tahonoy
F^P. John c.  Corrrr . : r

_ Con6. , lc t r r r  G. Corutor
L l  Con r .  A .  F rank l l n  Hnho t i c y
.?Cons.  i lo l r r r  T.  Cnsey

Cons. George L. C.rbb

D l o n g a n t  V l a w  n r t v e ,  h D  l ,  H u d s n n ,  N y  1 2 5 3 46o suburban w"y, cni.r.iri, i i i r24L4g m l r h  r f l t l  f i o a c t , _  T r o t , ,  N y '  i i r a J - ' - -  |lS t .g  houron n . ) .d ,  T roy ,  " ,  
-  

f i f  eO

8ox 199Sr  RD l ,  T roy ,  py  l2 l8o
60 S! 'h r r rhan Wny,  Catg l ( l . t  f  ,  n f " '  f  ZAf  alS l .9  For r t ln  t r r ra r l ,  1 ,16y ,  11 i  iZ fgODle^snnt :  V tnw t r r l ve ,  i ru  f  ,  t tu i r ,on ,  t t r  12534

RD l ,  l tuc l ron ,  Ny  125.14
l5 lg  nouton  noad,  r rq r .  Ny  l2 lgoSmt  th  t l l l  I  Foat ! ,  T roy . , ' r ry  f  i i eO

, 60 Sur)urban W.ry, Citrki f  f  ,  t , i -  f  ZAf C

r;AilnInAl,tls
JUSTICE Or SIJPN.EME COURT

Ten klndy l f l l l  Road. (; len! pal ls, Ny l2SOl

22 North clrurch Strrel: ,  Sehcnactacty, t f l (  12305

22 North Clruroh streot, gehenactady, NI 12305

l0  r f tndy  H l l l  l r ,oad,  o lenr  Fa l l s ,  Ny  l2€0f

(Arbr^y, corurnb ra,,,r"""llquJ;t#-fiil rit*#.hr6, s,, ll rvan and ulsto r )

(crrnron, E.q6nx,,,",,ltlalili:*l llllii*;i., liontsornery; sr. Lawr.nee,saratoga,  schenectady,  wrrrun ' i i i  
"was^lngton)  

i

Den. Dart  F.  tqat te

Rap. ct ry A,  Gravaa

cona .  ouy  h .  c ravea

L lb .  Ea r l  F .  l { a t t e

srh .ru4tclirr rU!-LrlSr(rlerklner, oeffeFc6il Lewk, onelilfbr,.,ndrgr en.l osr.rego)

Darn. John t_ Mct(.nnen

!"r .  Caoagc H. Van Lengen
l t qn .  W i l l l am  Beke r
Dom. l lafo ld T.  t , l rnpert

Rrrr , .  Jeme3 p.  orDonnel l r  i l r .
Rap. John R. Tenney
Rcp. .fohn tf , Grow
Rop. i lohn F.  Lrwron

Coni. it6hn W. Crow
con6. rlohn R- I,enney
eons .  i t an63  D .  O tDonnc l l
Coni .  Oeorge t t .  Van tangen

RTL. John T. M(:KGnnan

L lb .  w l l l l a rn  Fako r

l , l l .  ceorge van Lengen

11b .  i l a ro l d  T .  L tnpe r r
Ltb.  . tohn R. Tenney

l : - loxa:9f t  Road'  Nord r rarr ford,  Ny l t4r339eB ct r t f f  tn  Road,  syr ,aeuse,  o l i  
-  

i tz i i  
- '

402 Foret t ,  Dr tvo,  l tor th Syracur" ,  l ty  l l2 l2l o l  Tho r r r t on  cou r r ,  c l r n l r , i ua ,  u i ' i f o : i '

814 wdst  Gr r :m61 St r66 t , ,  Hork l tner ,  Ny  133501 5  S J a y t o n  B u a h  l , a n c ,  U t l c a ,  , , ,  
' t j S o f - '

9 r l  Tqr ln  S t ree t ,  Rom6,  Ny  13440
300 Stlnmlt Av€nue, 3yracuee, Ny 13207

?:1^T!rIn srr{t6r, nomo , Ny l34,to
r s . s rEy tonbuah  Lanc l  l l h . l d r ,  Ny  f 3SO l814 l lqr t  oorm^n srroot ,  Hci r l ier l - i i '  f l lso3998  ( t r t f f i n  hoad ,  gy tacu6c ,  Ny  l 32 l j

15 Fox Crolt  noid, Now tr^rtford, NI l j4t3

401_por r rs t ,  Dr lv . ,  Nor th  gyrecuse,  Ny  l3 r f23 1 9 8 .  c r i f f l r r  n o a d ,  s y r s c u s e ,  N y  l 3 z l 5ruF morcon cout t ,  eaml l lus ,  Ny  l3O3tr )  y r f l yEonhu6h Lano,  Ut lca ,  Ny  13501
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LAW OFFICES

D0nts L .  SASSOWEn,  P.C.

263 SouNovt tw AVENUE .  w l i l rE  p t - -A tN3,  N.y

\

roco6 .  9 t49 ! ' r -1 . ' ' 7 r .  FAX:  e t4 . /6A. -633a

Bv Fax and Reqular M_q_[.!

Oc tobe r  19 ,  1990
Clerk of  the Cour t
Appe l l a te  D lv l . s i on
Thl rd Depar tment
Just l -ce Bul ld ing '
A lbany,  New york

ATT:  M ichae l  J .  Novack ,  Esq .
Clerk of  the Cour t

RE:  Cas t radan  v .  co lov l t a
tu{eI_Se_.__6_A"!t 6 / 9 o

Dear  Mr .  Novack : . .

con f i rm lng  or : .  te rephone conversa t lon  a  few n inu tes  d9o,fo l low lng  my d lscuss ion  wt tn  
- - r i " " . '  

Ann T .  Mlko l l ,  and  thesuggest ion made by l ler  l lonor,  r  arn wl l l rnq t"-r" t i " 'or . r  argumento f  the  above qppear  and subrnr t  on- t t "  papers ,  in  o rder  tofaci l l tate the prbnptest  posstuie aeclston by the court  on th isrnost s igni f  icant case brought p,rr=,runi  to sei : t l0ns 16-100 ,  ro2,104,  106 '  and r -16  o f  th ;  r iec t lon  Law.  [e r  Honor  fu r thersuggested that a date be f . lxed tor- l t re Respondentsr br iefs to beserved and f l led wrthout dr: lay so t r r ;a the appear can be decrdedpr ior  to the Nov-ember 6,  1996 erect lon.  r  served and f i red myBriefs and Record-,on Appeal  on welanesaay, october 17th--wi t t r ln 24hours  o f  Jus t ice  Kahn 's 'neots i " ; lo ;J ; ; :  r  wourd  cer ta in ly  expec ttha t  Respondents  cou ld  do  r r5ewl 'se : - - - '  
r  wvur \ r  . ,e r  

/
This would serve to sat lsfy the mandated, reqtr l renent under yourown court  ru les that  ent l t les t l rese pett t ton=,rr"  

- tJ '  
. r . ,  innedlatepreferenee. s_""  .  supremr:  court  l tures,  

-  
r r r t ra Department,  Art lc le

3 ;  : r ; fa , too ,  
sec t lon  8oo. t6 ,  p r , - i J r ig  a  p re fe ience as  a  mar te r

r f  Appeals.  r -n proceedrn{s brought pursuant toany  prov is ion  o f  the  e lec t ron  raw [ " .  i= - l r , r "i n  t h e  c a s e  a t  . b u { 1 . - .  .  " n u r  r  
.  

b "  
^ " g i * r " r ,

p r e f e r e n c e . . . r  l e m p h a s l i  a d e e d )  
'  z -

This ls part lcurar ly approprt l te,  rn vr_ew of the above court  rurenandat inq  such prereren le r 'and t i re  t rahscendent  s ta te -w ide  pubr lclnterest  
-  
lnvolved 1n t t re 

- issues 
r :a l -sed ln .  thts appear ,  recolrnizedin the Lower court  I  s oern so-ordered Decr.sr .on,  ln whlch Just l_ceKahn expressly acknowledged that because !  r  .  .  .  tnts decis l_on rnust

// /t
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Doris L. Sassower, p.c.

Clerk of  the Court Page Two

@,rgei

October  19 ,  1990

be rendered Ln an exeeedLngly expedltlous natter, the Court shall
d i rect ly address the merl ts ot  the Pet l t lon l tseir ,  in order that
the inevLtabre- appeal proee's may be comnlenced i" i--lm"i"
fashlon. rr  (enphasls added) .  

-

rt ls respectfully submltted that lt would serve the publlc
Lnterest  t f  the Lssues gould be heard and determl_ned o,  ah;meri ts by the Apper late Dlv ls lon before the November 6,  t99oe lec t ion .

Very t ru ly yours,

DORTS L. SASSOWER

Dr,s/hd

ce: Bv Fax and Reqular MalI :

John  C iampo l l ,  Esq .
Thomas  J .  Ab lnan t i ,  Esq .
Mar i l yn  i I .  S laa t ten ,  nJq .
Sco la r i ,  B reve t t i ,  Co lds rn l t * r  &  We lss ,  p .e .
I t a l r ,  D l c k r e r r . L a w r e r ,  K e n t  &  F r i e d m a n ,  s a m  y a s g u r ,  E s q .
l l d g  V .  -  V l t a g t i a n o ,  F s g .  ,  c u y  T .  p a r i s i ,  E s q .  . ,I l a s h m a l l  ,  S h e e r ,  B a n k  e  C e i s l ,  p .  e .
San fo rd  S .  D rano f f ,  Esq .

q x 5 8



dssr
N E W  Y O R K  S U P R E M E  C O U R T

A P P E L L A T E  D I V I S I O N ,  T H I R D  D E P A R T M E N T
B O X  7 2 0 8 ,  C A P |  r o L  s T A T t O N

A L B A N Y .  N . Y .  I 2 2 2 4

6 |  0 - {  71-3800

MICIIAEL J. NOVACK
CLENK

Dor l .s  L .  Sassobrerz  p .C.
283 Soundvlew Avenus ,
Whl , te  p la lns ,  New york  10606

Re: Castracan v Colovlta

Dear Ms. Saggovter I

Your F'AX 1etter of october
Presl9l"g , . Iust lce Mahoney and he
a s  f o l l o w s :

O c t o b e r  1 9 ,  1 9 9 0

19, 1990 has been rev! .ewed by
has dlreoted mb to advlse you

1) Thls matter $1111 {rpt be aeaept€d ar a submltted easefor the purpoae of havlng ft-aecru.q irrfor-[o-ttre November 6,1990 eleetron for the reasoia, blei-eug;-It. i-t t" courr ra nowin recess' tbg Judges have ti,rffiI6"nv, [tt" J.""li"r respondentshave ver to ftre brlefs, and r[ wouia ff i  ; i i ;rrt ' in"ppr"prrare roattempt to render a reasoned declslon in-tt is-6i"" under suchcLrctunstances and t lme constralnts.

2l Your appeal  wl l l  be scheduled ln the nonnal  eourse ( le.at  the i tanuary or February term) unless you obtaln . - ; ; ; f ; r ; f f i tf rom the corrr t , .  upon pl i rner rpf i rauEton, dlrect lng that ureappeal  be heard at  an ear l ler  term-.

3 )  Any appl lcat lon.  .  f  o"  a pref  erence, o:r  f  or  any ot .herrer lef  wl th resplot  to thre m.t tEi ,  must be made by formarmot ron  upon the  requ l red  no t rce  t ;  ; i i - ;a r t t . s .  
- -  "

_ I  _ fuLly understand and appleolate that  the above dlreetLonsf rom the  Pree ld lng  r lue t rce  
- i r i r i - -n " t  

be  sa t rsEacrory  to  you.However,  wlHr regard to any furthei  requeets by-you for rerreffrom the unclerelgned , r - Bur€ - you know thct r have noauthor l rv ro <:hange or modlfy these dt iect l ; ; ;  rn- I iv  respece.

.,1 MJN: tbf s9
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PRELIMINARY STATEMENT

By reason of the serious and substantial errors of this

Court, Petit ioners-Appellants (t 'Appellantsrr) herein move for an

order: (1) granting leave to reargue and renew their appeal fron

the lower courtrs Decision/Order entered October L7, L99O,

aff irmed by the Appellate Division, Third Department, on other

Erounds, by Decision dated May 2, 1991 (rrDecisiontt) [Exhibit

r rar r l l  and Order  entered May L5,  L99L ( r rOrder" )  (Exhib i t  r rSrr )  i  Q)

for leave to join absent part ies, i f  deemed necessary by this

Cour t ,  and to  amend the i r  Pet i t ion accord ingly t  (3)  for  recusal ,

orr alternatively, for leave to appeal to the Court of Appeals2;

and (4) for such other and further rel ief as the Court may deem

just  and proper .

Appellants, cit izen objectors acting pro bono publico,

seek to undo an offense against the public trust, the New york

State and Federal Constitut ions, and the Election Law of the

State of New York.

This case arose as an Election Law proceeding--entit led

to be heard before Elect ion Day 1990.  Due sole ly  to  th is  Cour t rs

1 ArI Exhibits referred
Supporting Affidavit of Doris
l _ 9 9 1 _ .

to herein are annexed to the
L. Sassower,  sworn to July 25,

2 Petit ioners subnit this motion without prejudice to their
contention that their appeal l ies as a matter of r ight to the
Court of Appeals because of the substantial constitut ional issues
involved rerative to the peopre's r ight to elect their supreme
court, and surrogate Judges--as provided in the New york state
Const i tu t ion.  Pet i t ioners have a l ready duly  f i led the i r  Not ice
of Appeal and Jurisdict ional Statement with the Court of Appeals.
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denial of the preference to whj-ch the matter was entit led3, it

came before the Court for adjudication after the election.

AccordingLy, pre-election exigencies do not bar such joinder,

interpleader, or intervention as may be thought necessary by the

court or justify dismissar of the petit ion for any curabre

technical defects. Tirne pressures concomitant to obtaining

resolution on the merits before Election Day no tonger preclude

amendment of the Petit ion to name additional parties or to nodify

t h e  r e l i e f  t o  a c c o m m o d a t e  t h e  c h a n g e d  p o s t - e r e c t i o n

c i rcurns tances ,  inc rud ing  poss ib i r i t y  o f  severance or  o f

converting this special proceeding into an action, which the

Court may do trat any timerr (CPLR 407)4.

The rower court itserf readiry recognized that the

transcendent public interest issues involved in the practice of

cross-endorsements are rrof substantial concern among various

segments of the voting publicrt (R. 5) . This case offers more

than an opportunity to address overriding issues in the abstract.

Rather, it, is an imperative to decisive adjudication on the

merits since the issues affect the rives, riberty, and property

interests of one rnil l ion and a half residents in the Ninth

3 Erection Law, sec. 16-j- l-6r rThe proceedings sharl have
preference over  a l l  o ther  causes in  at l  cour ts t , ;  tn6 RuLes of  the
Apper la te  D iv i s ion ,  Th i rd  Dep t .  sec .  8oo . l _6 ,  r 'Appears  i n  e lec t i on
cases.  .  .  shal1 be g iven preferencen.

4 see arso,  cpLR 3-03 (c)  ' .  .  .  a  c iv i l  jud ic iar  proceeding
shall  not be disrnissed sorery because it  is not uroujnt in th;
p rope r  fo rm. . . t t ) ; .  see  a rso ,  cpLR l_04  r the  c i v i l  p rac t i l e  l aw  and
ru les shal I  be l iberarry  construed to  secure th-e just ,  speedy,
and inexpensive deternination of every civi l  judicial- proceehingl i ,
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Judicial Distr ict. rn view of the continuing long-term injury to

al l  such persons individually, as well as the public interest in

preserving the sanctity of the franchise--and the integrity and

independence of the judiciary--this Court should pronptly correct

the injustice represented by the unwarranted and drastic

d isn issal  o f  th is  proceeding.

STATEMENT OF FACTS

In l-989, the executive committees of the Republican and

Democratic County Cornrnittees for the five counties comprising the

Ninth Judicial Distr ict put in writ ing an agreement arrived at

between party readers, adopted in resorution form, whereby both

najor part ies agreed to a bartering of seven (7) judgeships, by

nomination of identical candidates over a three-year period,

cover ing the 1989,  1990,  and 1991 e lect ions I rcross-bar t ,er ing

contractrr l .  The two rnajor part ies and their hand-picked judicial

nominees (specl f lca l ly  named in  the resorut ion (R.  52-53)  )  agreed

that, in exchange for rrcross-endorsementsrr guaranteeing their

uncontested election, the judicial norninees would consent to

certain terms and condit ions, including, lnter al ia, early

res ignat ions to  create addi t ional  vacancies,  as wel r  as a p ledge

to spli t  judicial patronage, as recommended by rthe leaders of

each  ma jo r  po l i t i ca l  pa r t y . "  (R .  53 )

In 1990,  Respondent  Alber t  J .  Enanuel l i  I rEmanuel l in ] ,

a Repubrican, then sitt ing on the supreme court bench, as a

resul t  o f  the l -989 cross-endorsernent  agreement  (R-52-53 )  ,

resigned his fourteen (14) year term after seven (7) nronths in
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off ice, to run, as scheduled, with the endorsement of both rnajor

part ies, for the westchester county surrogate judgeship. rn

return, Respondent Francis A. Nicolai I  rrNicolair ' ]  ,  a Democratic

county court judge, pursuant to the 1999 agreernent, was cross-

endorsed by the two major parties, for the supreme court seat

vacated by Justice Emanuell i .

This proceeding concerns the 1990 nomLnation of

Respondents Emanuerri and Nicolai, both now sitt ing judges by

inprernentation of the second phase of the three-year cross-

bartering contractr ds well as the nomination of Respondent

Howard Mil ler, also now sitt ing as a supreme court judge under a

further cross-endorsement bartering deal implemented at the same

L99o jud ic ia l  nominat ing convent ion.

In addition to the foregoing written cross-bartering

contract which Apperrants, representing the pubric interest,

eontend should be declared i l legal, unethical and against public

policy, the Record on Appeal contains unrefuted evidence of

Elect, ion Law violations at the conventions at which the cross-

endorsed judicial candidates in the 1990 election were nominated

(R.  55-76)- - to ta l ly  ignored by th is ,  € ls  wel l  as the rower cour t .

rndeed, despite the uncontroverted existence of an

agreement contravening the people's r ight to nelectr their

suprerne Court and Surrogate judges, and the unrefuted documentary

evidence of fraud and other Election Law violations at the l_990

Judicial nominating conventions, this Court aff irmed the 1ower

cour t rs  d ismissal - -a l though not  i ts  reasoning.
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The lower court had cast aside arl technical and

procedural obJections--raised by both sides--stating i t  was

granting rrRespondent Parj-si 's motion to dismiss the petit ion for

fa i lure to  s tate a cause of  act ion ' r  (R.  7r .  Ar though a d ismissal

motion relates sorely to the regal suff icieney of the pleaded

al regat ions,  Just ice Kahn,  instead,  expressry based i t  on a

finding that rrthere is no proof that the judicial conventions at

issue were not regarry organized, with a quorum present, and that

a najority of that quorum duly voted for the candidates named as

respondents heretorr (ernphasis added) (R. 7) . since Justice Kahn

had not afforded Petit ioners an evidentiary hearing, and the

Record before hin contained uncontradicted Aff idavits of three

(3) eyewitnesses at the conventions attesting to the contrary (R.

55-76), the only way to explain Justice Kahnrs ruring ls that he

treated Respondent Parisi I  s rnotion to disrniss as a mot, ion for

summary judgrment. ft is settled 1aw that such action, without

adequate notice to the part ies, would have been imperrnissible.

C P L R  3 2 1 L ( c ) ;

( 1 9 8 8 ) .

See  a1so ,  M ih lovan  v .  Grozavu .  72  N .y .2d  506

Arthough characterized by this courtrs Decision as a

disrnissar rron the nerits, ,  Justl-ce Kahn I s decision did not

address the broad issue of the perniciousness of major party

eross-endorsement agreements in generalr or of the part icurar

cross-bartering contract in questionr or of the fraud and other

Election Law abuses which took place at the judicial norninating

conventions.
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This cour t rs  Decis ion is  complete ly  s i lent  as to  the

lower eourtrs aforesaid unsupported and incomprehensj-b1e f inding

on which it  premised its dismissar, and equally si lent as to the

Iower courtrs fai lure to apply the proper standard on motions to

dismiss--one not dependent upon rrproofu, but on aceeptance of

the truth of the pleaded al legations and al l  inferences f lowing

therefron, giving them frtheir most favorable intendmentr Mihlovan

v.  Grozaru,  supra.

This case vras oral ly argued on March 25, 1991 and

decided on May 2t  l -991- .  rn  af f inn ing Just ice Kahnrs d isrn issal ,

arbeit on procedural grounds, this court gave two reasons: (1)

that Apperrants had faired to join necessary part iesi and (2,)

that Appellants had faired to serve the Attorney Generar. As

shown hereinberow, neither ground supports dismissal of the

Pe t i t i on .

Although thls Courtrs Decision expressly acknowledges

that onry " [ t ]wo of the respondents moved to dismiss the

petit iontt,  onry one--Defendant Milrer--moved on the ground of

non-joinder, presunabry under cpLR 32LL(10). Nonetheress, this

Court aff irmed the lower courtrs dismissal of the case as against

al l  Respondents.

F o r  r e a s o n s  s e t  f o r t h  h e r e i n b e r o w ,  A p p e l l a n t s

respectful ly ask this Court (a) to grant reargument on the ground

that i t  overlooked material facts and appJ-icable 1aw requir ing i t

to vacate the disrnissal as against aII Respondents, other than

Respondent MiIIer, since they did not move for dismissal on the
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ground of non-joinder of necessary part ies; and to vacate the

dismissal as against Respondent Mirrer, since he, l ike the other

individual co-Respondents, had no standing to raise any technical

defenses or make motions unti]  they were reLieved of their

defaurtS; (b) to vacate the dismissal on the ground that i t

n isappl ied the law of  jo inder  (po int  I I ) ;  (c)  to  grant  renewal

relative to the claimed ground of lack of service on the Attorney

General because the Court was unaware of certain material facts

as to such selrr ice, 1.e., that the Attorney Generar had expressry

waived service (Exhibit ngrr)--and the New york state Board of

Elections expressly stated it  would not raise such objection--

and, in fact, i t  did not do so either by notion or in i ts answer.

As applicable law and the interests of justice require,

this Court should grant Petitioners leave to reargue and renew

their appeal, and on such reargument and renewal grant the rel j-ef

in accordance with the arguments herein. Alternatively, Ieave

should be granted to appeal to the Court of Appeals.

.  Addi t ional ly ,  because th is  case involves a pol i t ica l ly

sensi t ive issue revolv ing around the reEal i ty  o f  cross-

endorsement of judiciar candidates, Apperrants respectfurry

submit that those members of the panel which rendered the

Decision and order--and any other Justices of this Court who were

thenselves eross-endorsed in their own election campaigns--should

avoid even rrthe appearance of irnproprietytt and recuse themselves

5 The Answers
Defendants hrere not
Cause in i t iat ing the

and rnotion papers of the indivldual co-
served in accordance with the Order to Show
proceeding.
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from any further consideration of thj-s sensit ive issue (point V)

(Exhib i t  rEn)  .

Further part iculars as to the facts underlying this

proceeding are set forth in the statement of Facts found at pp.

4-9 of Petit ionerst Brief on Appear, incorporated herein by

reference, as well as in the accompanying Aff idavit of Doris L.

Sassower,  sworn to  JuIy  25,  L99l_.

. ARGUMENT

POTNT I

APPELI,ANTS SHOULD HAVE BEEN GIVEN I
NOTTCE AND AN OPPORTUNITY TO
S U P P L E M E N T  T H E  R E C O R D  I F
RESPONDENTSI TECHNICAL OB"TECTTONS
WERE TO BE CONSTDERED

This Court, while acknowledging that Justice Kahn had

rrspecif ical ly decided not to address any procedural issues and

chose instead to disrniss the petit ionrr, cornpletely disregarded

crit ical facts. fndeed, before this Court could address nthe

legit irnate procedural objections" raised by Respondent MiIIerrs

motion, i t  is respectfurly submitted that Appellants were

entitred to notice of such intention and an opportunity to

supplement the Recordr dS, for exampre, by procuring the

transcript of the oral argrument before Justice Kahn.

This Court plainty overlooked the fact that before

Responden ts  I  p rocedura r  ob jec t i ons  cou ld  be  en te r ta ined ,

Appellants were entit led to a decision on the threshold question

raised by their procedural objection that these Respondents had

no standing to raise objections since they were in defaurt,
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j -nter al ia,  by fai l ing to comply with t ime reguirements of the

order to show cause init iat ing this proceeding. since Justice

Kahn had deliberately not ruled on that issue to accomodate

Respondentsr urgent demands for expediency, Apperrants were

entitred, €rt very least, to a remand to Justiee Kahn so that he

could make a determination of that i_ssue.

r t  shou ld  be  emphas ized  tha t  Responden ts  a re

represented by eight seasoned lawyers and law f inns. By fai l ing

to f i le any cross-Notice of Appeal from Justice Kahnrs Decision,

expl ic i t ly  re ject ing technica l  ob ject ions ra ised by both s ides as

a ground for decision, or a Jurisdict ional Statement expressly

raising the issue as to the propriety of his doing Sor or even

including that issue as one of their rrQuestions presentedrr on

appeal in their Briefs, Respondents must be deemed to have waived

their technical objections and to have accepted not only Justice

Kahnrs Decision, but the means by which he arrived at i t .

Appellants had a r ight to rery on such waiver. part ies to a

l i t igation had a r ight to chart their own course, and once they

do so, the Apperlate Division is not free to arter i t ,  without

not ice.  Cf .  Mih lovan v.  Grozavu,  supra

Appelrantsr posit ion on this point is further set

fo r th  i n  t he i r  Rep ly  B r ie f  (pp .  9 -1L ) .

For this court to say that n[R]espondents were not

aggr ieved by supreme cour t rs  dec is ion in  the i r  favor ,  [and]  i t
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was not necessary for them to appea1"6 overrooks the prejudice

done by this courtrs adoption, without notice to Appelrants, of a

position completery at odds with Justice Kahnrs approach and

rat io decidendi .  By fa i r ing to give "adequate not ice to the

parties...which, in this case, shourd have been expressly given

by the court. . . i t deprived praintiff of the opportunity to make

an appropriate recordr, It{ ihlovan v. Grozavu, 72 Ny2d 506.

It is respectfully subnitted that if this Court viewed

Justice Kahn as required to rule on Respondentsr procedural

object ions as to,  inter ar ia,  non- jo inder of  necessary part ies,

then Respondents crearly were aggrieved by his fairure to do so.

rndeed, Respondents, without f i l ing a cross-Notice of Appear,

have clearly gained the benefit of a decision reversing Justice

Kahn on that point, which prainly aggrieves Appellants.

A t  m i n i m u m ,  A p p e l r a n t s  r e p r e s e n t i n g  t h e  p u b r i c

interest should have been given adequate notice to supplement

the Record so as to establish the facts as to Respondentsl

defaul t  and consequent lack of  standing to raise their

procedural objections.

6 It is respectfully submitted that this Court improperly
re l ies on Lonste in v .  Seeman,  I : . '2  AD2d 566 for  the posi t ion that
Respondents were not raggrievedr by Justice Kahnrs olcision, u"a,
therefore, did not have to f i- le a motice of Appear of their own.
rn Lonstg in,  supra,  the facts  do not  ind icat6 any poss ibre basis
upon which defendants could be aggrieved tti'nalrnuch as the
deficiency judgment, which was not vaCated, [was] =ot"ty against
defendant Norman seeman and does not ad.re.="fy affect these
defendants.  r l

1 0
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POTNT rr

ALL NECESSARY PARTIES HAVE BEEN
JOINED OR COULD EASTLY BE ADDED.

The Decisi-on/order of this Court held that faj-Iure to

join necessary part ies warranted dismissal of the petit ion. such

holding rests on a rnisapplication of the raw of joinder. under

appricable raw, the drastic remedy of dj-smj-ssar is contrary to

the clear legislat ive intent of CpLR 1001.

Under  CPLR L00L(a) ,  par t ies are i lDecessaryn and should

be joined as part ies when either tfcomplete rel l-efrr cannot be

accorded in their absencer oF when they rrmight be inequitably

affected by a judgrment in the action.r l

Respondents in this proceeding comprise arl part ies

necessary to i ts ful l  adjudication. Respondents have not shown

how the unnamed parties would be ttinequitably affectedrr within

the meaning of  cpLR J.oot  (a) .  By the foregoing s tatutory

the chataqua county Board of  E lect ions,  L48 A.D.2d LoL2,  324

N . Y . s . 2 d  8 5 0  ( 4 t h  D e p t .  t e s e ) .

Appellants did not seek any rel ief under the Election

Law against any ornitted part ies and joined onry those part ies

against  whom re l ie f  was requested.  rndeed,  as to  the i -989

judicial candidates whorn the court in i ts footnote 2 suggests

were also rrnecessaryrr, the court apparently overrooked the fact

that such persons are jurisdict ionarly beyond the purview of a

l -990 Elect ion Law proceeding (see,  E lect ion Law,  sec.  L6- i -02) .

definit ion, such omitted parties were not necessary parties.

1 1

7 2



Appellants neither cou1d, nor

Court against the noninating

nominees. By that test, the

I tnecessaryrr  par t ies.

d id  they,  ask any re l ie f  f rom th is

cer t i f icates of  the L9B9 jud ic ia l

candidates named therein were not

This court further failed to recognize that the

Petit ion set forth two separate causes of action: (1) based on

iltegal cross-endorsement agreements, irnplernented at the l-990

noninating conventions,. and (2) based on the irregar and

fraudulent nann€r in whlch the 1990 conventions were conducted--

i r respect ive of  any agreement.  c learIy,  the 19g9 judic ia l

nominees were not necessary parties for an adjudication relative

to the improperry-run l-990 conventions. At very least, a notion

to dismiss addressed to the Petit ion as a whole had to be denied

for that  reason alone, ds a matter of  raw. orReirry v.  Executone

of  A lbany .  Inc .  ,  L21 App.D iv .2d  772 (3 rd  Dept .  t_9g6) .

Moreover, Respondents did not show how they were

prejudiced by the omission of the 1,989 cross-endorsed judicial

nominees.

Appellants wiII address the relevanee of the other non-

jo ined part ies--arso found by th is court  to be rnecessary, ' .

A. The Non-cross Endorsed Judicial candidates on The
Noninat ing Cert i f icates

Due to an unexpected judic ia l  vacancy in r-990, each of

the parties to the l-989 cross-endorsenent barter agreement

norninated one candidate that year who was not nominated by the

other party. The Democrats nominated Joan Lefkowitz for Justice

of the supreme court. she won a contested election against

L2
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ceorge Roberts, the RepubJ-ican nominee. By contrast, Respondents

Howard lt i l ler and Francis Nicolai were nominated and elected in

uncontested races in l-990 as part of a cross-endorsements deal.

Their nominations are under direct challenge--not those

of Justice Lefkowitz and lt lr .  Roberts. See, Matter of Farley v.

M a h o n e y ,  L 3 0  M i s c . 2 d  4 5 5 ,  _ ,  4 9 6  N . y . s . 2 d  6 0 7  ,  6 t - L  ( s u p .  c t .  ,

E r i e  Co . ,  1985)  (n . . . a  cand ida te  whose  des igna t i on  o r  nomina t i on

i s  a t  i ssue ,  i s  a  necessa ry  pa r t y . t t )

.  Nonetheless,  th is  cour t fs  Decis ion s tates that  a l r

judiciar nominees shourd have been joined, incruding those who

ran contested races. This result obtains from the conclusion

that ttpetitioners object in terms which indicate that they are

challenging the cert i f icates in their entiretyr. This incorrect

view is contradicted by trthe WHEREFORE clauserr of the petition

(R.  23-4)  showing that  onry the nominat ion and erect ion of

Respondents Emanuel l i ,  N ico la i ,  and Mi l ler  are under  d i rect

charrenge--not those of Justice Lefkowitz and Mr. Roberts,

against whom no rel ief is requested.

Appellants do not seek to set aside the entirety of the

nominating cert i f icates, but only such port ion thereof as relates

to the challenged norninations. were the court to grant the

rel j-ef reguested based on the i l legali ty of the cross-endorsement

agreement implemented at the 1990 conventions, i t  could declare

the cert i f icates of nornination void only as to nominees who were

par t ies to  th is  lawsui t  and whose nominat ions are r ta t  issueu.

Even assuming, arguendo, that ilustice Lefkowitz and Mr.

l_3

7 4



Roberts  were necessary par t ies,  l ike any other  a l regedly

neeessary part ies mentioned by the court, they are each subject

to the Courtrs jurisdict ion and could easily have been added.

Under CPLR L013, they could also have easily intervened at any

point--without objection from petit ioners. rndeed, they each

received not ice of  Appel lants t  speci f icat ions of  ob ject ions to

the noninating cert i f icates and conventions (Exhibit ,rDr).

Nonetheless, neither sought to intervene or to take any other

action to protect their respective interests, i f  they needed

protect ion.

Moreove r r  t he  Dec is ion  con t rad i c t s  t h i s  Cour t r s

reasoni-ng in i ts recent decision in Matter of Michaels v. New

,  L S 4  A p p .  D i v . 2 d  8 7 3 ,  5 4 6  N . y . S . 2 d

736 (3d Dept .  1999) .  rn  that  case,  th is  cour t ,  a l though i t  found

the nominating procedures of the poli t ical party defective, held

that i t  was not a necessary party to a proceeding to null i fy the

cert i f icates of nomination because it  was not r inequitably

af fected by [a ]  iudgment ' r  nu l l i fy ing the cer t i f icates.  rn  th is

case, the interests of the candidates in a eontested election,

r ike the por i t ica l  par ty  in  Mat ter  o f  Michaels ,  supra,  are not
rr ineguitably affected[ by a judgrment null i fying the cert i f icates

of candidates whose nominations resulted frorn an i l legal,

unconstitut ional, fundamental ly unfair cross-bartering agreement

to nominate them on an uncontested basis

Finarry ,  cpr ,R r -oor . (b)  contemprates excusing non- jo inder

of necessary part ies 'when justice reguiresrr, and alrows an
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action to proceed, even where the necessary party cannot be

Joined. As arready noted, that is not the case here. Both

Justice Lefkowitz and Justice Roberts could readily be added by

court direction at this post-election juncture. under such

circumstance and eonsidering the enormous investment of lega1 and

judic ia l  t i rne a l ready made in  th is  publ ic  in terest  case,  just ice

requires that the action be al lowed to proceed.

B. The L989 Cross-Endorsed Judicial Candidates

The 1,989 cross-endorsed judicial candidates were not

joined as part ies to this proceeding. Nor, as rthe WHEREFORE

clauserr of the Petit ion shows, was any rel ief asked against then.

As noted hereinabove, under Section 15-102 of the El-ection Law,

no challenge could be made against L989 judicial candidates in an

Erection Law Proceeding brought in L990. Hence, they were not

rrnecessaryrr part ies. Such ornitted persons could have sought

interrrention, whether as necessary or proper part ies under cpLR

L013.  This  case was wel l -publ ic ized--and there is  no c la lm,  nor

could there be, that they were unaware of the proceeding. Their

failure to seek intenrention shows they have no desire to become

parties and the fai lure of any of the Respondents to irnplead them

shows the lack of  pre jud ice.  c f  .  F ink v .  sa lerno j .o5 App.  Div .

2d  489 ,  481 -  NYS2d  445  (Th i rd  Dep t  ,  LgB4)  ,  app .  d i sm 'd .  63  Ny2d

2 I2 '  483  NYS2d  2L2 '  472  NE2d  LO4O,  where  i n te rven t i on  was  den ied

when the proposed intervenors derayed undury in making their

rnotion, and there lvas no crairn they hrere unaware of the

proceeding earry enough to have made their motion prornptry.

1-5
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C. Other  County Execut ive Commit tees
Elect ions

And Boards of

The Decision also cites as rfnecessary part ies' the
party county committees in the Ninth Judiciar Distr ict, other

than Respondents westchester Repubrican and Democratic county

committees, and the county Boards of Erection, other than

Respondent Westchester County Board.

The Westchester entit ies were named in the petit ion

because the challenged nomination of Emanuell i  involves a

westchester county office. Nominations are rnade by the county

poli t icar committee and cert i f ied with the county Board of

Elections, jurisdict ion over which would have been necessary to

irnprement a direction by the court. No other county cornnittee

was necessary to effect complete rel ief, since no nominations to

judiciar posit ions in any other county are involved.

Norninations for the off ice of Supreme Court Justice

take place at a district-wide convention over which the county

poli t ical committees and boards of election have no control. No

other county conrnittee or boards of election are invol-ved in the

nornination of any public off icial whose election is challenged by

this proceeding. Thus, Do other such party would be rinequitably

affectedrt by a decision for Apperlants in this proeeeding. see,

6 8  N . Y . 2 d  7 6 L ,  5 0 G  N . y . S . 2 d  4 3 2  ( L 9 8 8 )  ;  M a t t e r  o f  B u l e y  v .

T u t a n - i a n ,  l - 5 3  A . D . 2 d  7 8 4 , 5 4 4  N . y . S . 2 d  3 g g  ( 3 d  D e p t .  1 9 8 9 )

(Vacancy comrnittee of porit ical party not a necessary party).

Nor are any such part ies required to implement any rel ief against
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any party hereto.

D. Off icers At Nominating Conventions

Unnarned officers elected at the conventions are not

under challenge here. Their posit ions were temporary and I imited

to the pre-election period. once the election is over, they are

off icj-o defunctus. The pro tanto invalidation of the nominating

cert i f icates does not require any further action on their part

and no rel ief was sought against them.

The eases cited in the Decision do not involve a post-

erection situation, such as the instant case. Nor do they

support invalidation of this proceeding by disrnissaL of this

Petit ion. rn those cases the petit ions raised objections only to

the technical procedure by which nominations in each case were

rnade .  Ma t te r  o f  Greenspan  v .  o rRourke  ,  27  N .y .2d  g46 ,  3L6

N . Y . S . 2 d  6 3 9  ( L 9 2 0 ) ;  M a t t e r  o f  S a h 1 e r  v .  C a 1 l a h a n ,  9 2  A . D . 2 d .  9 7 6 ,

460  N .Y .s .2d  643  (3 rd  Dep t .  l _983 )  ( "p roceed ing  pu rsuan t  t o

sect ion 16-102 of  the Elect ion Law for  la te f i t ing of  r is t  o f

p a r t y  m e r n b e r s l . . . t t ) ;  M a t t e r  o f  M c G o e v  v .  B l a c k ,  l _ O O  A . D . 2 d  6 3 5 ,

473  N .Y .s .2d  s99  (2d  Dep t .  r . 984 )  (pe t i t i on  i nva l i da ted  fo r

insuff icient number of signatures) .

In  s tark  contrast ,  th is  Pet i t ion chal lenges an i ILegal

and unconstitut ional agreement to control the selection and

conduct of judges. The nominating conventions at which the

subject cross-endorsernents agreement was actualized were not only

thernserves viorative of the Erection Law because of the

fraudulent and itlegal manner in which they were conducted--they
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were used by the party leaders and their judicial nominees as

vehicles whereby their i l legal contract was implemented. AII_ of

the cases c i ted in  the cour t rs  Decis ion,  un l ike th is  one,  address

only narrow, technical objections to norninating petit ions or

conventionsT, rather than the fundamental, rarger questions at

issue--the sanctity of the franchise and the integrity of our

democratic and judicial proeess.

The conclusion reached by the Appellate Division that

neeessary par t ies were orn i t ted and that  therefore nth is

proceeding is fatal ly defectivetr overlooked the fact that the

court, under CPLR l-03, courd, inter aria, have converted the

proceeding into an action for a declaratory judgment--an

appropriate vehicle for the examination of the constitut ional

infringernent resulting fron the cross-endorsements agreement in

ques t i on ,  Bo ryszewsk i  v .  B rydges ,  37  N .y .2d  361 , ,  and  pe rm i t t i ng

joinder of any ornitted part ies deemed necessary by the court.

Considering the importance of establishing the legal and ethical

eff icacy of the cross-endorsement judge-bartering agreement, the

fact that the L991 phase of the agreernent is already being

implemented preparatory to  th is  yearrs  generar  erect ions,  and

that other sini lar judicial cross-endorsement deals are in the

rnaking--i t  rnras, and is, incumbent upon the court to faci l i tate a

pronpt adjudication on the merits.

7 petitioner-Appellants do not
waive their t imely objections to the
which aI I  necessary par t ies had not ice

intend by this argrument to
norninating certif icates of

( R .  3 2 - s 1 )  .
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POINT Trr

LEAVE TO JOrN, IMPLEAD, OR TNTERVENE--NOT
DTSMTSSAL--IS THE APPROPRTATE REMEDY FOR ANY
OMTTTED PARTY DEEMED NECESSARY BY THE COURT

It is AppelJ.ants' position that although the alternate

avenue of relief by conversion of this proceeding into a

decraratory judgment act ion was avai labre,  cpLR Lool  i tsel f

indicates that there was no jurisdictional non-joinder here8.

As hereinabove noted, under cpLR j-ool- (a) , a person is not a

necessary party if ttcomplete relief can be accorded between the

persons who are part ies. . .or  who might be inegui tably af fected by

a judgTmentrr. rn the instant case, the petit ion shows that

comprete relief courd have been granted against the three

judicial candidates named without inequitably affecting a person

not a party, and that there were no unjoined necessary parties.

Even assuming necessary parties were not joined,

necessary part ies are not always indispensable part ies.  Indeed,

the Court itself does not so characterize them in its Decision.

That characterization is rimited to those cases where the

determination of the Court would adversely affect non-parties.

cas taways  Moter  v .  schy le r ,  24  N.y .2d  r2o ,  adhered to  25  Ny 2d

:  Apart from the j-ssue as to Respondentsr lack of standing
to make any motions. by reason of their being in defaurt, in ah;
absence of  a  jur isd ic t ional  non- jo inder ,  thehot ion to  d isrn i ;=  ; t
one Respondent should not inure to the benefit  of aII othei
Respondents who made no rnotion on that ground. (cf. srnitn 

-v.

Pach, 30 AD2d 707 in which the court ruled Lnat where . moEionE
disrniss on lack of subject rnatter jurisdict ion was served after
the t ime when service of the answer was required, the motion
would be denied and defendant required to r i i=e in" issua-uy
answer.  )
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692.  The absence o f  a  necessary

drastic renedy of disml_ssaI, i f  the

such joinder, Ayers v. Couqblin 72

party does not rnandate the

action can proceed without

NY2d 346 ( t -988) ;  Re Comcoach

C o r p .  6 9 8  z d  5 7  1  C A 2  N y  ( 1 9 8 3 ) .

It is respectfully subrnitted that disrnissal ln thls

case is repugnant to the public interest and should be avoided--

particularly at this post-election posture of the i.nstant

proceeding.

CPLR 1OO1(b) speci f ical ty provides as fo l lows:

rrWhen joinder excused. When a person who
should be jo ined under subdiv is ion (a) has
not been rnade a party and is subject to the
jur isdict ion of  the court ,  the 6ourt  shal l
order him surnmoned. rf jurisdiction ovei-hirn
can be obtained only by his consent or
appearance, the court, when justice requires,
may allow the action to proceed without nis
being made a party. r (emphasis added)

Plainry, justice requires this proceeding to continue

until a final adjudication on the rnerits as to the Iegality of

the cross-endorsernents judge-bartering agreement and of the

jud ic ia r  norn ina t ing  convent ions .  The leg is ra t i ve  in ten t

expressed in CPLR L001(b) is antithetical to disrnissal for non-

joinder, except in the most narrow and limited situations--and

then onry as a last  resort ,  wi thout prejudice (cpLR Loo3),  i f

there is absolutely no possibil i ty of bringing in such absent

necessary part ies,  (e.g. ,  when they are outside the courtrs

jurisdiction--not the situation here), and the action cannot

proceed in their absence.

This court apparentry overrooked said applicable raw in
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dismissing the Petit ion. rt is respectful ly submitted that

,
6 7  N . Y . 2 d  6 3 4 ,  4 9 9  N . y . s . 2 d  6 4 4  ( i . 9 8 6 )  ,  c i t e d  b y  t h e  c o u r t  t o

just i fy  d isn issal ,  is  a lso inapposi te .  There was no ind icat ion

in that case that petitioners had even senred the initial

objections, cal led for under the Erection Law, on al l  charrenged

nominees, !t  is the case here. rndeed, the court may have

overrooked the fact that although the nominations of Joan

Lefkowi tz  and George Rober ts  were not  be ing char lenged,

Appellants did serve their Specif ications of objections on each

of those individuals (Exhibit t tprr l--both of whom were running for

the supreme Court, without benefit of cross-endorsenents, on the

Democratic and Republican l ines respectively.

Having had due and t irnery notice of Appellantst

objections to the cert i f icates of nomination ensuing fron the

1990 judicial noninating conventions at which they were both

nominated,  Just ice Lefkowi tz  and l . t r .  Rober ts  courd have

intervened if  they believed it  necessary to protect their

in terests .  Mat ter  o f  Mart in  v .  Ronan,  47 N.y.2d 4g6,  4 tg

N .  Y .  s .2d  42  (L979)  (pe rm i t t i ng  i n te rven t i on  by  necessa ry

part ies) or i f  Respondents deemed themselves inequitably affected

by their non-joinder, they could have moved to implead thern.

under  cpLR 100L(b) ,  once the cour t  determines an

omitted party to be necessary and he is within the jurisdict ion

of the court, rrthe court shalI order hin summonedr, or i t  may

arlow the action to proceed without hirn being rnade a party,

2 L
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i .e . ,  the act ion is  not  automat ica l - Iy  d ismissed.

Itad Justice Kahn ruled adversely to Apperlants on

Respondentsr  non- jo inder  object ion on october  15,  1991,  they

woul-d have st i l l  had t ime to br ing in ,Just ice Lefkowi tz  and Mr.

R o b e r t s ,  b o t h  o f  w h o m  h a d  a r r e a d y  b e e n  s e r v e d  w i t h

specif ications of objections. The court could have granted

Apperrantsr leave to arnend their petit ion by adding part ies

deemed necessary. see CPLR s 1oo3 which provides that "[p]art ies

may be added...by the court on notion of any party or on its own

init iat ive, at any stage of the action and upon such terms as it

may be just r r .

The transcendent public interest issues affected

this Petit ion demand that the Court exercise its discretion,

this stage, to al1ow Apperlants reave to amend the petlt ion

add any parties which the Court f inds necessaryg.

POTNT IV

THE ATTORNEY GENERAL DEFERRED TO
THE STATE BOARD OF ELECTIONS AS THE
STATE BODY TO BE SERVED IN THE CASE

This Cour t  he ld that  t t [a ]nother  bas is  for  d isr r issa l  o f

this proceeding is Petit ionersr fai lure to serve the Attorney-

G e n e r a l . . . r f  ( E x h i b i t  [ A r ,  f n .  3 ) .

rt is respectful ly subrnitted that this hording must

reconsidered in l ight of the fact that no motion was made

by

at

to

be

by

9 As shown by Appellantsr Record, Briefs on Appear, and as
hereinabove described, Respondents faired to prlserve their
technical objections for appel-late review.
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Respondent New York state Board of Elections to dismiss on that

ground, nor was any objection based thereon included in their

Answer (R. L27). rndeed, that agency had no such objection and

speci f ica l Iy  waived serv ice in  th is  proceeding (Exhib i t  ucn) .

Th i s  case  i s  s im i l a r  t o  Du f f v  v .  schenck ,  73  M isc .2d  72 ,  341

N . Y . s - 2 d  3 l -  ( s u p .  c t .  N a s s a u  c o .  )  ,  a f f i r m e d  ,  4 2  A . D . 2 d  7 7 4 ,  3 4 6

N.Y.s.2d 6L6 (2d Dept .  L973) ,  in  which the At torney Genera l

evidenced his awareness of the action by part icipating in an

appeal even though he had not previously been served; the Court

held that fai lure to serve the Attorney General did not require

d i s rn i ssa l .

The Attorney General was aware of this proceeding, and

opted explicit ly not to be involved, deferring to the State Board

of Erections which has its o!{n counser. see Exhtbit rcr, as welr

as accompanying Aff idavit of Doris L. sassower. Herer dS in

Duffv, the Attorney-Generar made a conscious decision, in the

one case to part icipate even though not served, in this case, not

to part icipate directry, but instead to rery on the legal

representation of the public agencyrs own counsel.

I t  would work an injustice and offend important pubtic

interests in this far-reaching case to disrniss an otherwise valid

Pet i t ion on the merest  o f  technica l i t ies,  especia l ly  where the

Attorney General explicit ly deferred part icipation to the State

Board of  Erect ions,  and i ts  counser  so advised arr  par t ies.

Assuming, arguendo, that fairure to serve the Attorney

General were considered jurisdict ional, non-traivable, and non-
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remediabre, the omi-ssion can result only in dismi-ssar- of the

Petit ion agal-nst the state Board of Erections, the onry 'state

body or  o f f icerst  named in  the pet i t ion.  see,  cpLR 22L4(d) ;  see,

D e  C a r l o  v .  D e  c a r l o ,  1 L o  A . D . 2 d  8 0 6 ,  4 8 8  N . y . s . 2 d  2 2 8  ( 2 d  D e p t .

1985). However, as noted, the New York State Board of Elections

made no motion to dismiss by reason of the fai lure to serve the

Attorney-General, nor did i t  include such objection in i ts

Answer, thereby itself waiving same as a ground for dismissal.

since the court has ruled on an issue expressry not

considered by the rower court, peti t ioners are entitred to

renewal  of  the i r  appeal  o f  the Decis ion and Order .  CPLR 22ZI i

w h i t b e c k  v .  E r i n r s  r s I e ,  r n c . ,  l - 0 9  A . D . 2 d  1 0 3 2  ,  4 9 7  N . y . s . 2 d  L 4 7

(3d Dept.  L985) (Mot ion to renew mot ion to vacate defaurt

judgrment granted upon showing of eause for not including

informat ion in or ig inal  subrnission);  see, Bassett  v.  Bando

s a n q a u  c o . .  L t d . ,  1 0 3  A . D . 2 d  7 2 g ,  4 7 8  N . y . s . 2 d  2 g g  ( l s t  D e p t .

L984) (Motion for renewal granted and order disrnissing answer and

countercla irns reversed because rr I a ] ctions shourd, wherever

possible, be resolved on the merits. .  .  rr) i  Esa v. New york

Property Insurance Underwrit ing Association, 8 9  A . D . 2 d  8 6 5 ,  8 6 6 ,

453  N .Y .s .2d  247 ,  249  ( l s t  Dep t .  L982)  (where  an  i ssue  i s  ra i sed

for the f irst t irne sua sponte, the court should exercise i ts

discretion by granting a motion for renewal bringing addit ional

facts bearing on that issue to i ts attention).

As in  the case of  the non- jo inder  object ion,  i t  is

respectfurry subrnitt,ed that this court rikewise inproperry
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deprived Appellants of notice and an opportunity to make an

adequate record on this technical objection specif ical ly rejected

as a basis for decision by the Court below and not the subJect of

a Notice of Appea1 by Respondents.

POTNT V

THE JUSTICES ON THIS PANEL WHO WERE
CROSS-ENDORSED SHOULD RECUSE THEMSELVES

Three of the Justices on the paner which heard the

appeal  in  th is  case were themselves products  of  cross-

endorsement arrangements. They are, thus, not disinterested in

the outcome of this l i t igation--which may explain why this Court

decided not to address the serious issues concerning cross-

endorsement agreements, either in generar or as to the specif ic

agreement involved in this case, or the fact that Justice Kahnrs

disrnissal vras based on a wholly erroneous view of the facts and

appl icable law.

The cross-endorsements of  these,  e is  wel l  o ther

Appellate Division judgesr rdy arso exprain why this case was

denied the automatic preference given Election Law cases and not

calendared for oral argurnent before the Appe1late Division on

the last  day of  the term,  october  L9,  199L--even though a l r

specif ied precondit ions lrere net by Appellants in order for i t  to

be argued on that date. rndeed, i t  nay further exprain why even

after Appellantrs made formal writ ten applicationl0 for the

preference, to which they were entit led to as a matter of r ight,

tFt, and'G' to Doris L. sassowerrs Aff idavit.

2 5
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that leas arso denied, with no mention of the support for

Appellantsr asserted preference, given by the state League of

women voters, which issued a state-wide alert urging that this

case be heard and decided before El_ection Day. A copy of their

press release to that effect htas appended as Exhibit nAn to

Appel lantsr  Repry Af f i rmat ion,  dated october  28,  l_990.

The fai lure of judges of this courtrs bench to

disguarify themserves frorn deciding an appeal in which their

impartial i ty trrnight reasonably be open to questionn or even to

disclose their own cross-endorsements necessari ly erodes public

confidence in the integrity of the judiciary, part icurarry when

the Decision results in disnissar of the petit ion.

fn view of the fact that the Petit ion is based on the

uneonst i tu t ionar i ty ,  i r legal i ty  and i rnpropr ie ty  of  cross-

endorsernent of judiciar candidates by the two major part ies (see,

Pet i t ion,  pass im;  R.  pp.  L3-2s) ,  Apper lants  respect fu l ly  submit

that i t  is unwise, unfair and unethical for any Justice of this

cour t  who has h insel f  or  hersel f  been cross-endorsed to

part icipate in this proceeding.

A p p e l l a n t s  t  p o s i t i o n  f o l l o w s  f r o m  f u n d a m e n t a l

principles of judicial ethics enbodied in the Rules of the Chief

Adninistrator of the New york courts, and, the code of Judicial

conduct. These key precepts rnandate that a judge rnust

rrobserve high standards of conduct so that
!h " .  i n teg r i t y  and  i ndependence  o f  t he
judic iary  may be preserved. i  (Canon L,  Rules
5  1 0 0 . 1 )  ;
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* trrespect and comply with the law and. ..
conduct  h i rnsel f  or  hersel f  a t  a l l  t imes in  a
manner that promotes public confidence in the
integrity and inpart ial i ty of the judiciary;
andr l

*  t r d i s q u a l i f y  h i m s e l f  o r  h e r s e l f  i n  a
proceeding in which his or her irnpart ial i ty
might reasonably be guestioned. i l  (Canon
3  ( c )  ( l - )  ,  S  1 0 0 . 3  ( c )  ( 1 )  )  .

As the suprerne court of the united states has affirrned

t,any tr ibunal perrnitted by law to try cases
and controversies not only must be unbiased
but also must avoid even the appearance of
b i a s . r r  C o r n m o n w e a l t h  C o a t i n g J  C o r p .  v .
Con t inen ta l  Casua l t y  Co .  ,  393  U .S .  L4 t ,  L5O,
8 9  S .  C t .  3 3 7 ,  3 4 0  ( 1 9 6 8 ) .

Thus, however confident a judge may be of hls or her

own impartiari ty, and even though he or she nay in fact actuarry

be irnpart ial,  he or she is bound to consider the appearance to

the ri t igants and the pubric of part icipating in a proceeding.

rn  Ma t te r  o f  Fuchsberg ,  426  N .y . s .2d  639  ( cou r t  on  the  Jud ic ia ry

L978), the court, relying on this "objective factor of the

appearance of irnpart ial i tytt held that respondent had violated

canon : (c) (1) by not withdrawing from a case in which he had a

possible f inanciar interest. The court went on to say:

rrWe reach this conclusion without questioning
respondentrs  bel ie f  in  h is  own i rnpar t ia l i ty ,
or r  indeed,  the fact  o f  h is  inpai t ia l i ty  in
contr ibut ing to  the decis ion of  th is  c lse.
Our concern,  ra ther ,  is  wi th  r r [ t ]he guid ing
cons ide ra t i on . . . t ha t  t he  adn in i s t ra t i on  o i
just ice should reasonably  appear  to  be
dis in terested as wel l  as be ;o  in  fact . ' l
[ C i t a t i o n s  o n i t t e d .  ]  4 2 6  N . y . S . 2 d  a t  6 4 5 .

s e e ,  2 8  N . y .  J u r .  r J u d g e s , ' r  s  1 7 9  ( 1 9 9 3 )  ( "  t r l t  i s  o f  t r a n s -

cendent importance to l i t igants and the pubric aeneral ly that
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there strould not be the sJ-ightest suspicion as

fairness and integrity. ")

t o  [ a  J u d g e ' s ;

This same 'guiding consideration, applies in this case.

Justices of the suprene court who owe their off ices to cross-

endorsement by political parties nright reasonably be concerned

with how a decision favorable to Appellants would inpact on their

onn posit ions, part icularry i f  i t  were to be viewed as having

retroactive effect. rndeed., as shown by the accompanying

Aff idavit of Doris L. Sassower, the guestion as to retroactive

apprication was expressry raised by the court on orar argument,

when she was asked specif ical ly by the presiding Justice to

comment on the propriety of the cross-endorsernent of certain

other judges many years ago. The presiding Justice, however, did

not revear his ohrn more recent tr iple cross-endorsement.

Cer ta in ly ,  se l f - in terested concern for  pos i t ion,  sa lary

and  s ta tus  wou ld  ob jec t i ve l y  appear  to  compromise  the

impartial i ty of a Justice considering the petit ion in this

proceeding, whatever the true facts are. Thus canons I and 3 (c)

and  ss  100 .1  and  too .3 (c )  counse r  tha t  any  Jus t i ce  o f  t he

Apperrate Division, Third Department, cross-endorsed by the

Demoeratic and Republican part ies disquali fy hirnself or herself

from any further considerations in this proceeding.

2 8
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POTNT VT

ALTERNATIVELY' LEAVE TO APPEAL TO THE COURT
OF APPEALS SHOULD BE GRANTED

The legar issues to be presented to the court of

Appeals  are,  in ter  a1 ia,  as fo l lows:

1. Whether the cross-endorsements bartering contract

in issue is an invidious violation of the Nehr york State

constitut ion, the Election Law of the state of New york, the code

of Judicial Conduct and court rules relative thereto, including

the Rules of the Chief Adninistrator of the Courts and as such,

i l legal ,  vo id,  and against  publ ic  po l icy .

2. Whether the Decision of the Appellate Divislon

deprived Apperrants of the right to be heard by an irnpartial

bench in violation of their r ights under the New york State and

united states constitut ions, and whether Judges of this court,

themserves cross-endorsed, shourd have recused themserves.

3.  Whether  the Appel la te Div is ionfs  d ismissal  o f  the

Petit ion against arl Respondents on the ground of Appellants'

non-joinder of necessary part ies is proper where (a) Respondents

were in default by f i l ing untimely and unverif ied papers, and,

therefore,  wi thout  s tanding to  ra ise object ions;  (b)  the lower

court expressly refused to address the technical obJections,

ra i sed  by  bo th  s ides ,  i nc lud ing  spec i f i ca r r y  Apper ran ts '

objection that Respondents ltere in default and the individual

Respondentsr  ob ject ion as to  non- jo i -nder  of  necessary par t ies;

and (c) Respondents took no separate appear or cross-appeal from

the lower courtrs rul j-ng on that or any other technical defenses

2 9
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or objections, and whether, therefore, the objection of non-
joinder of necessary parties was not preserved for apperrate

review; and (d) only one Respondent made a motion to disrniss on

the ground of  non- jo inder of  necessary part ies.

4. whether a1r parties necessary for the rerlef

sought by Appellants were joined.

5. I{hether the failure of the Respondent New york

State Board of Elections to make any motion to dismiss based on

the failure to serve the Attorney-General or raise any objection

based thereon, ds wel-l as the Attorney Generalrs express waiver

of service upon his office, dispensed with the requirernent for

service upon him, and precludes a disrnissar on that ground.

6- whether in right of the transcendent public

interest issues involved and the lack of prejudice to Respondents

at this post-erection stage of the proceedings, any omission of

necessary parties can be cured by direction of the Court under

C P L R  L o 0 L ( b ) .

7. Whether under all the relevant circurnstances,

disrnissal a drastic and inappropriate renedy as a matter of law

and in the interests of  just ice.

Although it is Appellantsr posltlon that appeal to the

court  of  Appeals r ies as of  r ight  pursuant to cpLR sec. 56oL(b),

it is respectfully requested that in the event the Appellants are

not entit led to appeal as of right, that the Apperrate Division
grant pennission for leave to appeal to the court of Appears.

3 0
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EONELUSTON

For all the reasons set forth hereinabove and in the

acconpanying supporting papers, it is respectfulry prayed that

the rerief prayed for should be granted in arl respects.

Dated: Yonkers, New york
Ju Iy  25 ,  I 99L

Respectful ly subrnitted,

ELMGLIANO, Esq.
Attorney for Petit ioners-

Appellants
L25O Central Park Avenue
P .  O .  B o x  3 L 0
Yonkers,  New York 10204
( e L 4 )  4 2 3 - 0 7 3 2

On the Br ie f :
Margaret  A.  Wi lson,  Esg.

,i:t
(

I

l
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APPELLANTS I MEMORANDUI{
rN SUPPORT OF SUBJECT MATTER JURISDICTION AS OF RIGHT

TO: New York State Court of Appeals

RE: Castracan v.  Colav i ta

DATE: August L, 1-99L

At the outset, it must be noted that this case was

denied its r ightful preference by the Apperrate Division, Third

Departrnent. That preference should have been granted under the

Election Law, as well as under the Appellate Divisionrs own rules

(rtAppeals in election cases shall  be given preferenc€tr, Rules of

the Thi rd Depar tment ,  sec.  900.16) .  The expl ic i t  s ta tutory

direction is that Election Law proceedings:

r r . . .shal l  have preference over  a l l  o ther
causes in  aI I  cour tsr r .  (E lect ion Law,  Sec.
15.  1L6)  (enphasis  added)

Appellants, therefore, invoke such mandated right of

preference to obtain an expedlted review by this court.

Expedited review is part icularly cri t ical in l ight of the fact

that the third phase of the subject three-year cross-endorsements

barter contract is being inpremented in the November 1991

elect ions.

Apperrants will contend on their proposed appeal that

denial of the mandated preference by the Appellate Division was

manifest error, representing an unwarranted frustratLon of the

legislat ive wil l  and impermissible infr ingement of constitut ional

voting r ights, which the aforesaid provision of the Election Law

was specif ical ly intended to protect.
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The proposed appeal involves questions wtrich are

of public importance, and which require interpretation of

decisions of this court and of the Appellate Division in

nove l ,

pr ior

other

cases .

' �  Apper lantsr pet i t ion (R. 1G-t_2, 22-23) speci f icar ly

alleges that under the New York state Constitution, the people

are given the right to erect their supreme court Judges, and that

a certain cross-endorsements contract entered into between party

IeaderE and their judicial nominees was in contravention of that

constitutional mandate and of the staters Election Law designed

to safeguard it.

The pivotal, profound and far-reaching issues requiring

adjudication by the court of Appeals are, inter alia:

(1) whether the najor party cross-endorsements

bartering contract at issue violates the state and federal

cons t i tu t ions  and the  E lec t ion  Law by  guarantee ing

uncontested erections of supreme court judges and a

surrogate judge. Apperrants contend that such contract,,

expressed in resolut,ion form (R. s2-s4l , effectively

destroyed the erectoraters right to choose their judges by a

meaningful vote between competing candidates and that it

further unlawfurry impinged upon the constitutionarly_

rnandated independence of  the judic iary by requir ing

acceptance of cross-endorsement as the price of nornination.

A lso  a t  i ssue is  the  cons t i tu t iona l  va l id i t y  o f  a

contracted-for commitment by the judicial noninees for

9 4



early resignations to create nehr judicial vacanciesl and a

pledge to sprit  patronage after consurtation with the

pol i t ica l  leaders of  both par t ies2.

(2 )  whe the r  t he  Appe lJ -a te  D iv i s ion rs  fa i ru re  to

address these critical issues gives rLse to ran appearance

of improprietytt in that three members of the appelrate paner

which rendered the Decision, including the presiding

justice3, were, themserves products of cross-endorsement

arrangements. Such trappearance of impropri€tyrr is nagnif ied

by :

(a) the fai lure of the three cross-

endorsed members of the appellate panel

to disquali fy themselves4 or even to

disclose their own cross-endorsementsi

( b )  t h e  A p p e l l a t e  D i v i s i o n r s

rendit ion of a disrnissal on procedural

see, inter ar ia,  Appel lantst  Reply Br ief ,  Exhibi ts ,A-
l t t  ,  r rA-2 rr  thereto:

2 such cornrnitment and pledge by Respondent Judicial
nominees, including sitt ing judges, runJ afoul of the 

-code 
of

Judic iar  conduct ,  canon 7,  r - .B.  (c)  *A candidate,  inc lud ing . ,
incumbent judge, for a judicial off ice . .  .  .  rr shourd not 

-maxe

pledges or promises of conduct in off ice other than the faithful
and impar t ia l  per formance of  the dut ies of  the of f ice. . . i l ,  i=
well as of the Rules of the Chief Adninist,rator of the Court,
S e c s .  l - o o . L ;  l - 0 0 . 2 ;  t _ 0 0 . 3 ( b )  ( 4 )  .

3 Presiding Justice Mahoney hras trlple eross-endorsed by
the Republican, Democratic, and conservative part ies.

:  _Disquar i f icat ion is  ca l Ied for  under  paragraph c( t )  o f
the code of Judicial conduct !! in a proceeding in 

- 
whicih his

inpart ial i ty night reasonably be questioned"
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g r o u n d s ,  n o t  j u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readily curable. Such dismissal by the

Appel late Div is ion was based on an

approach, diametrically opposite to the

approach taken by Justice Kahn and

consented to by the parties. Moreover,

it failed to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were without nerit and that

Respondents were without standing to

assert then5.

( c )  t h e  A p p e l l a t e  D i v i s L o n r s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneous factual and legal finding of

t h e  S u p r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a l i t y  o f  t h e  c r o s s -

endorsements contract could not be

reviewed because there was rrno proof rl

5 Apperrants have made these objections the subject of a
motion for reargument in the appell l te Division, w[ich arso
incrudes, arternativery, a requell  for leave to the court of
Appeals. That motion was expressly rnade rrwithout prejudice to
Appellantst contention that their appear l ies as 

-a 
matter of

r ight to the court of Appeals uecause of the substantial
constitut ional issues involved. . .  i l  r f  the court of Appeals
accepts.Appel lants ' �  appeal  as of  r ight ,  they wi l l  w i thdr iv i  the
aforesaid mot ion.
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f n

endorsement

t h a t  t h e  j u d i c i a t  n o m i n a t i n g

conventions did not conform to Election

Law reguirements6.

(d)  the Appel la te Div is ion 's  denia l

of Appellantsr preference entit lement on

two separate occasions: On October lg,

1990, when Appellants were denied the

automat,ic preference to which they were

entit led as a matter of riqht under the

E l e c t i o n  L a w  a n d  t h e  A p p e l l a t e

Divis ionts own rules;  and again on

October  31 ,  L990,  when Appe l lan ts r

formal application by Order to Show

Cause was denied by written order of the

Court. AII f ive justices deciding that

later motion were themselves cross-

endorsedT--including two justices who

ran uncontested races with rrquadruplerr

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Dernocratic, Conservative and Liberal

part ies.

v iew o f  the  apparent ly  w ide-spread

of judges on the Appetlate Division 1evel,

c r o s s -

i t  is

6

7

See Appel lantsr  Reply  Br ie f ,  pp.

This fact was al-so undisclosed.

1, -4 i  pp.  27 -29 .
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respectful ly submitted that such fact furnishes an added reason

why this appeal- should be heard by the court of Appears, whose

judges are appointed, rather than elected.

Appellants on their appeal from the Appellate Division

order, as werl as from the order of the supreme court, contend

that the dismissal of the Petit ion constitutes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t i c  p r o c e s s  a n d

constitut ionarry protected voting r ights--and gives a green l ight

to  the "na jo r  pa r t i es  fo r  c ross -endorsemen t  ba r te r i ng  o f

judgeships as an accepted modus operandi.

As noted in the Record, the subject 19g9 cross-

endorsemen t  ag reenen t  spawned  ano the r  c rosE-endorsemen t

arrangement in furtherance thereof in L99O as to Respondent

Milrer. I'toreover, according to a nelrs article handed up, with

the courtrs permission, in connection with the orar argument

before the Appellate Divislon, Respondent MiIIer acguired his

seat as a resurt of a trade by the Republicans of three (3) non-

judicial government posts in exchange for the (1) Suprerne court

judgeship to be f ir led by a Republican (see, Document #2s1.

As a result of the lower courtsr fai lure to take the

corrective action prescribed by the New York State Constitution

and the Election Law by invalidating the nominations in question,

the L991 phase of the subject three year cross-endorsement

contract wil l  be implemented as scheduled in this yearrs general

e rec t i ons - -un ress  fo res ta r l ed  be fo re  E rec t i on  Day  by  an

uneguivocal decision by the court of Appeals that such contracts
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are v io la t ive of  the const i tu t ion and ot t rerwise i l legal ,

unethical and against public policy.

This case gives the court of Appeals an essential

opportunity to update severaL of i ts prior decisions. There is a

need for clari f ication of i ts Decision in Roeenthal v. Har:qrood,

35 N.Y.2d 469,  c i ted and incorrect ry  rer ied on by severa l

Respondents in the eourt belowS. Rosenthal was not a case

involving cross-endorsernents with an articulated cruid pro Qluor

but only the endorsement of a rnajor party judicial candidate by a

minor party. rn that case, the court of Appeals said the party

could not prohibit the candidate from accepting such minor party

endorsement because such restriction--even though in the form of

a partyts internal by-Iaw--would comprornise the independence of

the judiciar candidate in exercising his own judgement. The

court of Appeals has not yet ruLed on the constitut ionali ty of

major party cross-endorsements under a contract between the party

leaders, expressed in written form by resorutions adopted by the

Executive Cornmittees of both part ies, rati f ied by the candidates

at judicial noninating conventions, recruir inq the judicial

nominees to accept the contracted-for cross-endorsements, as well

as other  bargained- for  and agreed condi t ions,  i .e . ,  earry

resignations and a pledge to spl i t  patronage after consultation

with party bosses (R. 52-54).

I For
Br ie f ,  Point

furrer discussion, .s€€r inter al ia,  Appel lants!  Reply
I  (pp .  L4-26)
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There is arso a need to update and reaff i rm peopre v.

Wi l le t t  '  2L3  N.Y.  369 (191-5)  invo lv ing  the  predecessor  sec t ion  to

present Elect ion Law, Sec. L7-L58, making specif ied corrupt

practices a felony. Willett involved a rnonetary contribution to

the party chairman to procure a nomination at the judicial

nominating convention for a supreme court judgeship. This court

therein expressly recognized, as a matter of raw, what Justice

Kahn chose to disregard: that the corrupt practices provisions of

the appricable statute (then entit led ,crirnes against the

Erec t ive  Franch iser r )  t t shourd  be  cons t rued to  inc rude. . . : r

nornination coming out of a polit ical conventioDtt, irrespective of

whether or not such convention conformed to procedural

reguirements of the Election Law. castracan v. colavita is

todayrs pernicious counterpart to Willett9--a barter exchange of

judgeships for judgeships, which has already metastasized into a

trade for other non-judicial governmentar offices as werl.

unfortunatery, the more recent case of peopre v.

Hochberg, 62 AD2d 239, did not reach the court of Appears, which

would have permitted a ruling by our highest court that an

agreement assuring a candidate of guaranteed victory is a
rrsuf f ic ient ly direct  benef i t . . . to be included within the term
tthing of  value or personal  advantag".  r r rL0

9 For fu l rer  d iscussion, see Apperrantsr Repry Br ief ,  point
f  ( B ) ,  p .  1 8  e t  s e q .

10 For fuller discussion, see Apperrantsr Reply Brief, point
I ( B ) ,  p .  l - 6  e t  s e q .
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A favorable decision to Appellants in castracan v.

Colavita would represent a logical and necessary progression of

thought essential to deal with modern subterfuge by politicians

ready to el ininate the voters from neaningful part icipation in

the electoral process. The public interest requLres this Courtrs

intervention and an unequivocal rul ing that bartering judgeships

is just as bad as buying thern. rt is an historic opportunity.

The public importance of this case transcends the

part ies to this proceedinglL. Not onry are the issues of major

signif icance l ikeIy to arise again, but over and beyond the

direct effect of this case in restraining the encroachment of

porit icians on the judiciary, a decision for Appelrants would

open the way for judicial selection based on merit rather than

party labels and loyalt ies, which tradit ionally have excluded as

candidates for  o f f ice those outs ide the pol i t ica l  power

st ructure--n inor i t ies,  hromen,  independent  and unregis tered

voters--no matter how neritorious.

Decisive adjudication on the rnerits of the issue as to

whe the r  o r  no t  t he  subJec t  c ross -€ndorsemen ts  v io la tes

constitut ionarry protected voting r ights is an inperative--

affecting, as i t  does, the l ives, r iberty, and property interests

of one and a half mil l ion residents in the Ninth Judicial

Dis t r ic t .  The pract ica l  e f fect  o f  the musica l -chai r  judge-

Rep ly  B r ie f ,  po in t  I f f ,  pp .  30 -31 .

9

LL See Appe l lan ts I
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trading arrangement by

situation in the already

the Court--resulting in

party bossesl2 was to create a crj .sis

backlogged motion and tr ial calendars of

severe, incalculable, and irreversible

injury not onry to l it igants and their faniLies, but to the

publ ic at  large.

12 The DeaI required Republican Respondent Ernanuelli to
resign his fourteen-year supreme court judgeship after onry
seven months in off ice so as to create a vacancy tor Democratic
Respondent county court Judge Nicolai to f irr in January 199L.
The contracted-for resignation by Justice Emanuell i  was t ined so
that Governor cuomo could not f i l l  i t  by interirn appointrnent.

1 0

LO2



I ' .  
l ; i '  I

Fuyrunr Oourt-A pprllulr Stulrlol F-r+
Uhtrl lultrtul BlPurlrunt

O c t o b e r  L 7 ,  1 9 9 1

62134 In the Matter of l ' lARIO
l. l .  CASTRACAN et al . ,

Appel  lante ,
v

ANTHONY J. COI,AVITAT f lS
Chalrman of  the Westchester
Republ lcan CountY Commlt teer .
e t  6 1 .  ,  R e s P o n d e n t s . '

Mot lon for  reargument  and renewal  and for  fur ther
re l l e f  o t t  l n  t he  a l t e rna t l , ve ,  f o r  pe rm lgs lon  to  appea l
to  the  Cour t  o f  Appea ls  den led ,  w l thou t  cos ta .

Cross  mo t lons  fo r  t he  lmpos l t l on  o f  sanc t l ons  and  fo r
f u r t h e r  r e l l e f  d e n l e d ,  w l t h o u t  c o s t s .

MAHONEYI P.J.7 MIKOLL,  LEVINE, CREI{  I I I  and } IARVEY'  JJ.  r  coneur .
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A- l
DORIS L.  SASSOWER

243 souNDVfEw AVENUE . wHtrE pLAtNs, N.y. ro6oc . ",tlt',.-r-tar'. FAx: 914/684-65sa

By Fax and MaiI
5L8 -47  4 -1513

October  24,  l_99i -

Hon. Mario M. Cuomo
Executive Charnber
Albany, New York L2224

Dear Governor Cuomo:

I read with interest the story in The New york Times of October
22,  1991-  ind icat ing you may be making a aeci= ion to  run for  the
presidency of the united states. As one of your fans from way
back, such an announcement would have brought lne great pleasure---
r{rere it not for rny present firm belief thit you rieea t6 put your
New York house in order before you starf looking after the
nat ional  scene.

Just about this tirne two years dgo, a retter written by an
at torney,  E l i  v ig l iano,  Esq. ,  was hand-der ivered to  your
Execut ive of f ices in  New York c i ty .  As an eyewi tness to  the fgeg
Judicial Nominating Convention of the Dernocratic party in the
Ninth Judic ia l  Dis t r ic t ,  Mr .  V ig l iano deta i led ser ious Elect ion
Law violations--that there had been no quorum, po rorl carr to
determine a quorum (because it  was readily apparent to alr that
there were too few delegates there to consti lute a quorum), and
that the number of seats in the convention room hras inadequate to
accornmodate the required number of delegates and al-ternate
delegates (to nake it  less obvious that there hras no quorurn) --aII
fatal procedural f laws, requir ing annulment of the nominations
and a reconvening of the convention.

Mr. Vigl iano further reported that the Minutes and Certi f icate
of Nomination, signed and sworn. to by the Chairman and Secretary
of the Democratic Judicial N_ominating Convention, both tawyersl
perjuriously attested to due cornpliance wittr Election- Law
reguirements. The felonious nature of the violations complained
of was cited in support of a reguest for you to appoint a speciar
Prosecutor to investigate.

Mr. vigl ianors letter enclosed many documents, including the
Resorution adopted by the party boises of the Democrati l  and
Republican part ies of westchester county and their counterparts
in Putnarn, Dutchess, Rockland and orange, tne other four counties
of  the Dis t r ic t - -and rat i f ied at  the 1989 jud ic ia l  norn inat ing
conventions of both part ies. Set forth in the- Resolution were
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Hon. Mario M. Cuomo Page Tv/o October 24, l_991-

the precise terms and condit ions of a Deal: a cross-bartering of
seve!  judgesh_ips.  in  L989,  Lggo,  and L99i -  between the two * i ior
part ies, including contracted-for resignations to create new
vacancies, which Mr. Vigl iano contended violated Election Law
prohibit ions against makinq or accepting a nornination to public
off ice in exchange for rrvaluable considLrationtr. The neal also
iTcluded. a pledge by the nominees that, once elected, they would
divide judicial patronage in accordance with party l laderst
reconmendations.

What happened to this cit izenfs complaint implicating prorninent
rawyers and sitt ing judges in what, i f  proven, would have
amounted to a I ' judicial watergater? NorHrNc--not even an
investigation by the public agency charged with the duty of
enforcing the Erection Law, the New york state Board of
Elections, al l  four of whose comrnissioners are appointed by you.

Indeed, after the 1989 elections, your legal counsel transmitted
Mr. Vigrianots cornplaint to the New york state Board of
Elections. other than a pro forma acknowledgment of receipt " i
h}= cornplaint f  rom the Board I s rrEnf orcernenttt Counsel ,  Mr.
Vigl iano received no further communication--although he let thatrrEnforcementtr counsel know that he had a tape recording of the
Democratic convention. seven months later, on tutay 25, r-ggo, Mr.
Vigl ianors complaint was disrnissed on the statla ground that
there hras rrno substantial reason to believe a violation of the
E r e c t i o n  L a w  h a d  o c c u r r e d r ' - - a l - t h o u g h ,  E r s  s u b s e q u e n t l y
acknowredged by the Board, it had conducted no hear-ing oi
investigation into the rnatter.

Mr.  V ig l iano d id not  learn of  the d isrn issal  o f  h is  c i t izenrs
compraint untir october LS, l-990, at the orar argument of the
case of Castracan v. Co1avita, before the Albany Suprene Court.
At  that  t ime,  the s tate Roardrs May 25th te t ter  not i ty ing Mr.
Vigl iano of the disrnissal inexplicably turned up in the hands of
counsel for the westchester Republican party, named as a party
respondent in that case1.

As you knowr. the castracan ease, spearheaded by the Ninth
Judicial- Comrnittee, l tas brought in SeptLrnber t-990 Uy- two cit izen
objectors,  act ing in  the pubr ic  in€erest ,  to  ob€ain jud ic ia i

l- The rrEnforcementrr Counsel of the State Board has been
unable to offer any explanation as to how such dismissal letter
was obtained by counsel for the Republican Party and has informed
us that the state Board has no record of any reguest for such
document having been made. since the May 25€h di imissal letter
indicated a copy was sent to your counser, pat Brownr w€ wourd
ask to know what his f i1e reflects concerning any transrnittal ofsame.
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Hon. Mario M. Cuomo Page Ttrree October  24 ,  L99 l_

review of the fai lure of the state Board of Elections to
invalidate the nominations result ing from the L99o Democratic
j  ud ic ia l  norn inat ing convent ions.  E1ect  j -on Law v io la t ions
af fect ing that  yearrs  jud ic ia l  noninat ions--s imi lar  to  those
reported the previous year concerning the 1989 conventions--were
this t irne reported directly to the State Board in the form of
object ions and speci f icat ions,  in  s t r ic t  compr iance wi th  the
Erection Law. The state Board again faired 1o undertake any
investigation -or hearing and, notwiihstanding that the Republica;
Certi f icate of Nornination was invalid on its face, claimei in i ts
Determi-nation of Dismissal that the State Board does not address
objections that "go behind the documents and records on f i len.

As a resur t ,  the c i t izen objectors,  Dr .  Mar io  cast racan and
Professor  v incent  Bonel l i ,  were obr iged to  seek jua ic ia i
intervention because the public agency charged with enforcement
of the Election Law refused to perform even its most ninimal
duty .

The Record in the castracan case--on arr court levels--
demons t ra tes  conc rus i ve ry  tha t  t he  s ta te  Board  ac t i ve l y
obstructed judiciar review of i ts inaction, and, in a bitterJ-|
part isan manner, aided and abetted the poli t ical leaders and
public off icials charged with corrupting the democratic and
judicial process--gvgn going so far aJ to seek sanctions again=i
the lro bono petit ioners and their counsel for bringin-g the
lawsui t .

Consequently, there was never any adjudication as to whether the
State Board acted.proper ly  in  d ismiss ing Pet i t ionersr  ob ject ions
to the 1990 noninations. Nor did the courts rure on the
i l legar i ty  .  o f  the Three year  Dear .  This ,  as werr  as the
otherwise inexplicable court decisions in the Castracan ".="2
ttave led many people to believe that behind-tne-sEre. pofit ical
inf luences successful ly effected a i lcover-uprr to protect the
poli t ical ly well-connected lawyers and judges irno w"r6 part ies to
the Deal .

2  such decis ions incruded the sudden deniar  by the
Appellate Division, Third Department, of the automatic preflrence
accorded by law to Election Law proceedings. The cancellat ion of
the schedured october 19, rggo date set for oral argument
prevented the case from being heard before the November
elections, as urged by The League of women voters of New york
State. Thereaf-ter, the Appellate Division aeniea tfre request of
the- NAACP Legal Defense & Educational Fund for one adait ional
week to f i le an amicus curj.ae brief before the re-scheduled post-
election date for oral argument.
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That conclusion is borne out by what transpired in the related
case. of sady y.. Murphy, brought earrier this year by Mr.
Vigriano, counsel to the pro bono petit ioners, to contest the
1991 jud ic iar  noninat ions under  the th i rd  phase of  the Dear .  At
the oral argument this past August before the Appellate Division,
Second Department, forthright cornments about the Deal emanated
from the bench consis t i -ng of  Just ices Mangano,  p.J . ,  Thornpson,
surrivan and Lawrence. The forrowing are irrustrative:

(a) !{hen Alan Scheinkman, Esq., arguing on behalf of
both Democratic and Republican Respondents therein, who
f i led a jo in t  br ie f ,  sa id that  the par t ies to  the
Three-Year Deal were tproud of i trt ,  iustice wirr iarn
Thompson stated:

rr l f  those people involved in this deal were
proud of i t ,  they should have their heads
examinedrr .

(b) Referring to the contracted-for resignations that
the Three Year Dear required of Respondents Emanuerri
and Nicolai, Justice Thompson further stated:

rrthese resignations are violations of ethical
rules and would not be approved by the
Comnission on Judicial Conducti l

and addi t ional ly  sa id:

rra judge can be censured for thattr.

(c) when Mr. scheinkman sought to argue that the Three
Year Deal enbodied in the Resorution was merely arrstatement of intenttr, presiding Justice Guy I ' langano
ripped the copy of the Resolution embodying the Dear
out  o f  Apperrants t  Br ie f ,  herd i t  up in  h is  hand and
s a i d :

It this is more than a statement of intent
i t t s  a  d e a l r l

and that:

rrJudge Ernanuelli and the others will have a
lot more to worry about than this lawsuit
when this case is overi l .

(d) rn response to !tr.  scheinkmanrs atternpt to claim
that the Decisions rendered by in the caslracan case
in the lower court and apperrate Divi=.ion, Third
Department were on the merits of the cross-end.orsement

LO7
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Deal and that the Appellants in the sady ease were
cor la ter l l rv_estopped,  Just ice Thomas R.  sut t ivan poin-
ted out the difference in the part ies and the causes of
action, and further stated:

rrwhat the Third Department does is not
control l ing in the Second Department, we do
what we believe is r ight, irrespeciive of
whether the Third Oepartlnent agreeJ with usr.

Yet, overnight these candj-d views of the Appelrate Division,
Second Departnent were submerged into a one-I ine decision thai
there lras tr insuf f icient proof rr to invalidate the nominations.
This rul ing was made by an appellate court which knew that there
had been no hearing afforded by the rower court at which to
present ttproof tt ,  and notwithstanding thatr eis a matter of
erementary law, rrproofr is irrelevant on a motion to disrniss,
which assumes the truth of the al legations and a1I reasonable
inferences therefrorn.

when leave was sought to take the sady case to the court of
Appeals, . Judge Richird simon stated aFn" oral argument of that
appl icat ion:  r r i t Is  a  d isgust ing deal* .  when Mr.  scheinkman
contended that since no rnoney passed as part, of the Dear, there
was no rrvaluable considerationt, Judge Simon replied:

rrA promise for a promise is consideration
under basic 1aw of contracts. Why, then,
wouldnrt a promise by the Democrats to
nominate a Republican for a judgeship in
exchange for a promise by the Republicans to
n o m i n a t e  a  D e m o c r a t  f o r  a  j u d g e s h i p
constitute rvaluable considerationr undLr the
Elect ion Law?r l

Nonetheress, the court of Appears denied reave to appear sady v.
Murnhv, and disnissed the appeal as of r ight

After the Sadv v. Murphv decisions came down,
aphor ism r rone ca l l  does i t  a I I r  was heard a lo t
the Westchester Iegal community.

the famil iar
around town in

The Tan generarry credited as the architect of the Deal was
Samuel G. Fredman, former Chairman of the Westchester Dernocratic
Party' well  known as one of your earl iest backers who rd.el ivered.rl
a record vote.for you. in your J,992 run. rn return, you rewarded
Mr. Fredman with an interim appointment to the supreme court in
early l-989--al-though he had no judicial experience and hras
approaching 65 years of a!te. I t  is believed that Mr. Frednanlaid the groundwork for his appointment via an rdrrange6r
vacancy for  you to  f i l l .  rn  1988,-wi tn  the help of  Anthony
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colavita, chairman of the westchester Republican party, an
incumbent Republican judge agreed to resign so as to cr6ate a
vacancy for Mr. Fredman to be named to by you. The bargained-foi
exchange was the cross-endorsernent by the Denocratl of the
nomination of another incumbent Republicln judge, then 69 years
o1d, for a further L4 year terrn. ThaL ninipuration 

-"r 
thejudic iary ,  involv ing a s ing le judgeship in  rg-ee,  enabred Mr.

Fredrnan to become an incumbent in 1999 via your interim
appointment--and laid the foundation for the thre-e-year Deal,
emerging later that year.

It was the Westchester County Surrogate judgeship which forrned
the cornerstone of the Deal--the most t,valulble -considerationrr

traded by the party bosses. Historical ly, Republican hands held
that important off ice--controrl ing the f icnesi patronage in th;
county. However, Westchesterrs changing poli t ical dernbgraphics
rnade it apparent that the Democrats would- capture that fo"ition
in L990 when the seat became vacant. inis then was the
bargaining chip for the Democratic party leaders. Because the
party bosses did not trust each other suff iciently, they ernployed
contracted-for resignations to ensure performance of the Oelt.
Thus,  Arber t  J .  Enanuer l i  was cross-endorsed in  l_9g9 for  a  L4-
year terrn on the Supreme Court, subject to his comrnitment to
resign after seven months in off ice to create a vacancy for
another cross-endorsed candidate to f i l I .  under the Deal-, Mr.
Enanuell i  would then be cross-endorsed in 1990 as the nominee of
both part ies for Westchester County Surrogate.

Neither the party leaders nor their would-be judicial nominees
were troubled by the destructive impact such resignations and the
consequent protracted vacancies would have upon l i t igants and the
back-logged court calendars. As was emJ-nently foreseeable, the
irnpact of such musical-chairs has been devastal ing. Indeed, tne
reason .why the courts are now in crisis is precisely because
polit icians have put their favorites on the couft--with6ut regard
to merit--no matter how lacking in experience or other juai6iaf
quali f ications. r l lustrative is that neither Samuel Fredman nor
Albert EmanuelI i  had any judicial experience for the exalted
judic ia l  o f f ices they obta ined through pol i t ica l  connect ions.
Mr. Emanuell i  never even tr ied--Iet alone judged--a contested
case in westchester surrogate court. And v"t, he was cross-
endorsed as the nominee for Surrogate.

What has been the resuLt of this rquantum leaprr in the
pol i t ic izat ion of  the jud ic iary  in  the Ninth tud ic ia l  Dis t r ic t?
Judges who do not honor their oaths of off ice and who al l  too
often do not dec j-de cases on the facts and the raw, but on
pol i t ica l  considerat ions or  o ther  ur ter ior  mot ives.
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As an active practi t ioner for more than 35 years--nearry 2s of
which have been spent in Westchester--r and 

-other 
practi t ioners

can document .for you over and again the egregious decisions of
judges in this Distr ict for whom appricabre 

-raw, 
the rules of

e v i d e n c e ,  a n d  f u n d a m e n t a l  d u e  p r o c e s s  a r e  d i s p e n s i u i "
comrnodit ies. rn this connection, i  bel- ieve my os/n personal
experience can lend to the public discussion as t-o whv oir court
system is in such crisis that you and Chief , lustice wlchtler are
l i t igating over budgetary cut-backs and why the Apperrate
Division, Second Department is currently seekin! at least rf ive
more  j udges t ' .

Based upon my experience, the obvious Forution is not more judges
fg! the appellate courts- but better judges in ttre lower courts-
This wiII  sharply decrease the nurnbe y
Ii t igants who presentry feer, with reasonr- th.t they got ra rair
dealrr in court. What is needed is a system of pfe-nornj-nation
screening paners in which the best quali f ied- rawyers are
recommended for  jud ic iar  o f f ice--based on mer i t ,  not  po l i t ica l
af f i l ia t ion or  par ty  loyal ty .

This conclusion is reinforced by a recent personal experience
which should be of part icular interest to you since it  iaises a
substantial guestion as to the judicial f i tness of your interirn
appointee to the Supreme Court, Sarnuel G. Fredrnan

shor t ly  a f ter  h is  induct ion to  of f ice in  Apr i r  1989,  Just ice
Fredman used his off ice and diverted its vast resources to
fur ther  h is  por i t icar  ambi t ions and set t re  oId scores.  He
accepted a jurisdict ionally void proceeding brought against me
by Harvey Landau, Esq., chairman of the scarsdlre o-emocratic
crub, then actively promoting Justice Fredmanrs candidacy for a
furl 14 year term in November. Justice Fredman used that
factually and legalIy baseless proceeding to accomplish a three-
fo ld  purpose:  (a)  to  reward h is  f r iend and por i t ica l  a l ry ,  Harvey
Landaut (b) to punish and discredit me, his former adveisary anl
profess ional  compet i tor ;  and (c)  to  promote h i rnsel f  in  h i ;  b id
for ful l- term election. Consequently, Justice Fredman needlessly
caused the expenditure of hundreds of hours of judicial and legai
t ime on a minuscule matter which could have Ueen disposed of in
an hourrs  cour t  t ine-- i f  not  summar i ly  on papers.

r invite an examination by your office of the rnatter brought
under  the capt ion Bres law v.  Bres law (#22587/86)  so that  you 6.n
confirm the fuIl  extent of Justice Fred.manrs profl igate use of
court t irne and faci l i t ies to wage a personal vendettJ against me
and to create for hinself and Mr. Landau a media oppor€unity to
benef i t  the i r  mutual  po l i t ica l  arnbi t ions.  I  would Lpeci f i " i f fy
request a review of the transcripts of the proceedings beforl
Justice Fredrnanr ds well as the numerous decisi lons writtL" ;y-; i ;
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in  the nat ter , : re f l -ect ing not  onry h is  in tense b ias,  but  h is
utter lack of judicial competence and outright disregard for
elementary legal principles and rules of evidence.

Between Justice Fredmanrs misconduct on the bench, ds i l lustrated
by ny ov/n direct experience with him, and Justice Emanuell irs
contracted-for resignation in August l-990, the rnatrimonial part
of the Suprerne Court, Westchester County--which Justj-ce Frednan
in the summer of L989 had publicly proclairned would become ra
model for the staterr, was effectively destroyed. you can be
certain that such destruction was replicated in the l ives and
fortunes of the non-poli t ical ly connected l i t igants and lawyers
appearing before them.

The necessity of your investigating the foregoing is underscored
by the fact that, according to the rocal Gannett newspapers of
May 22,  199L,  yog were in tending to  nominate Harvey Landau,  Esq.
to fill an interin vacancy on the westchester suprerne couri this
year. we can only speculate on the source of that appalr ing
reconmendation and trust that our submission docurnent-ihg hi;
unethical conduct in connection with the Breslaw matter enabled
you to recognize his professional unfitness. However, with aII
due. respect, the fact that his name could have been given any
serious consideration at at l  makes it  evident that you are outl
of-touch with rrthe home frontrr.

rt  shourd be evident that this state can no ronger afford
squandering of the resources of our courts by incompetent,
unscrupulous pol i t ic ians turned lower cour t  judges--whose
decisions are seen as a means of furthering their potit icaf ends
and which are so outrageous as to leave l i t igants with no option,
but to appeal.

Unfortuna.telyr ds shown by Petit ionerst experience in castraean
v. Col,avita ald Sadv v. ryulphy, appellate court aecisions rnay
also ref lect  improper  pol i t ica l  mot ivat ions.  Those two cases
presented to the court of Appeals a historic opportunity to
reverse the poli t ical impingement on the essentiat 

- inaependence

?nd. integrity .of the judiciary, which would have prornoted
judic iar  serect ion on mer i t ,  not  par ty  1abe1s.  rn  so doing,  the
Court would have fulf i l led the intent of the framers of our 3tate
constitut ion--who meant what they said when they gave i l the
peoprerr of New York the right to vote for their suprehe court,
surrogate, and county court judges. rnstead, the court of
Appeals abandoned rrthe peopletr of this State to the manipulations
of  po l i t ic ians who see the votersr  so le funct ion as ] t to  be a
rubber stamprr. These poli t icans have now gotten the ngo-aheadrl
from our highest court that they can freely commmit the rcrimes
against the franchiserr which the Election Law was designed to
prevent.
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The cour t  o f  Appearsr  re fusar  to  hear  those cases--af fect ing asthey  d id  the  l i ves ,  l i be r t y  and  fo r tunes  o f  m i l l i ons  o f  peopre  i nth is  s tate--says more about  that  cour t fs  commitment  to  a qual i tyjud ic iary  and the t rue adrn in is t ra t ion of  just ice-- than a l l  i tspub l i c  pos tu r i ng  i n  j t r s t i . f i c -a t i on  o f  ch ie f  Judge  wach t l e r r scurrent  law sui t  against  you.

I{e respeetfutly urge that the eourt reeords of both castracan v.co lav i t a  (AD,  3 rd  Dep t .  #o2134)  _and  sady  v .  Murphy  (AD,  2nd  Dep t .#  g  r  -  o 7 7  0 6  )  b e  r e q u i s i t i o n e d  u y l o u r  c o u n s e r  f  o r  y o u rcons ide ra t i on .

Because of the refusal of our state eourts-- lncluding the courtof  Appears-- to  adjudicate . the i l legal i ty  o f  the Three year  Dearand the f raud at  the jud ic iar  
-nomi ia t i "q  

" " " "Lnt ions thatinpremented i . t ; - the par ty  readers of  the Ninth Judic iar  Dis t r ic thave again th i .s  year  taren-  i t  ,upon themserves to  by-pass themandatory requi rements of  the Eldct ion r ,ar^r  and engaged in  openbar ter ing of  - judgeships.  And once again,  the s tate Board ofErect ion has become an act ive par t ic ip ln t  in  the f raud upon thevo t i ng  pub l i c .

Now more than ever before, a speelal proseeutor is needed toinvest igate and har t  the corruf t ion in  the "orr t= which hasa r ready  ta in ted  you r  admin i s i ra t i on - -and  wh ich  
-  

i s  
-  

re "d i ; ;s teadi ly  to  the .co l lapse which has brought  our  ch ief  Judge in tolegal  confrontat ion wi t t r  you.

unress and unt i t  that  is  doqe,  pubr ic  conf idence in  the Governorof this stare--not to mentioh his pori i ic i i  Ep;intees on thebench and at  the New York state noar i  of  nrect ions--wir l  be at  avery row lever--hardry inspir ing of  support  for  a president ia lrace .

DORIS I,.  SASSOWER
Director ,  Ninth Judic ia l  Conmit tee

P.S-  r  should note that  r  . r3 .=.  pr ivr reged to act  as pro
bono counser to the petit i6n".= 

- - i- . ,  
the case ofcas t racan  v .  co ray i ta  f rom i t s  i ncep t i on  un t i r  June  14 ,1991- ,  t he  da te  on  wh ich  the  Apper r i t e  o i v i s i on , * i ' " " " "a

Depar tment ,  issued an order  
-  

Luspenaing me f rom thep r a c t i c e  o f  r a w - - i n n e d i a t e l y ,  
^  

i ; ; ; i i n i t e r v , - ' -  a n auncondi t ionar ly- -wi thout  any ev iaent i i ry  hear i ig  " . r " "having been had, and notwith-standing [n" proceeding wasjur isd ic t ionarry  vo id for  fa  i  - r  ure io  
- - lornpry 

wi th  dueprocess and other procedural requirernents. The Order
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was issued less than a week after r announced in a New
York Times rr l ,etter to the Editor" that r was taking
Castracan to the Court of Appeals, and, l ikewise, only
days after r transmitted to you ny sworn and documented
aff idavit concerning the porit ical rerationship between
Justice Fredman and Harvey Landau, Esq. and their other
unethical conduct in the Breslaw case.

The court of Appears denied my application to have my
suspension order reviewed--part icurarry shocking i;
view of the fact that my counser raisLa the seiious
issue that my suspension was retal iatory in nature.
Review of the underrying papers would show there was no
other regit imate expranation for the suspension by the
court. r wourd waive my privi lege of confidential i ty
in connection with that application so that you can
deterrnine for yourself the complete corrosion of the
rule of Iaw where issues raised touch upon vested
interests abre to draw upon the power and protection of
the courts.

cc: Chief Judge Sol Wachtler, Court of Appeals
Hon. Guy Mangano

Presiding Judge, Appellate Division, 2nd Dept.
Hon.  A.  Frankl in  Mahoney

Presid ing Judge,  Appel la te Div is ion,  3rd Dept .
Hon.  Angelo J .  Ingrass ia

Administrative Justice, 9th Judicial Distr ict
Hon. Christopher J. Mega

Chairman, N.y. State Senate Judiciary Cornmittee
Hon.  c .  Ol iver  Koppel l

Chairman, N.y. State Assembly Judiciary Committee
Commission on Judiciat Conduct
Hon. Samue1 J. Si lverrnan

Chairman, Advisory Committee on Judicial Ethics
Fund for Modern Courts
New Yolk State Bar Association
Association of the Bar of the City of New york
Westchester/Dutchess/Putnam/Rock1and/orange Bar Associations
ElI iot Sarnuelson, President, Academy of r ' t i tr irnonial Lawyers

Enclosures: Three year DeaI Resolution
The New york T imes,  June 9,  199L
New York Law Journal ,  October  22,  L9TL
Martindale-HubbelI l ist ing

DLS/ er
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THE THREE-YEAR JUDGE TRADING DEAL,
ANNEXED TO DORIS SASSOWER'S OCTOBER
24, L99t_ LETTER TO GOVERNOR MARIO
CUOMO CAN BE FOUND AT PAGES 1,-3
HEREIN.
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suNDAy, JUNE 9,

. ' l -he story on the highly conlrovct ._
stat  cross.endt , rscmenls r .usc l , , l .nwye r lo Prtrsue sult on cr.oss-En<r,,rse-
ment,"  Ml |y l0 l  g lves r lse to scr l (nts
quest tons:  who ls belng pr .otected.  bv
wnom and.why?' lhere are s igni f ican-t
errors and omlsslons, even omlssion
ot  tne name of  the case,  Caslracan v,
Loravt ta,  now headed f ( r r  lhc Cortr t  ( ) f
Appcats I>ased on lssues lncl r rd lne
con$jruttonally prorccted uniinE
flghts.

No info-rmation was given as to the
genests of  the Ninth Judic ia l  Commit_
lee, . i ts  purpose,  lhe credent ia ls of  i rs
:. l l1ryln,Eti Vigtiano, a tawyer.of 40years standing, or to nty own extcn_

Cross-Endorsement:

Questions of Protection

sive c ledent ia ls in law refor . r r .  No
tcference was nta<le to the ethi r :a l
mandates of  the Code of  Jrrr i lc ia l  Con-
ducr,  r 'equir ing a Jrr t lge ro r t isqrra l i iy
hintscl l  " in a g l .ocecding whei .c h i i
tmpaTt la l i ly  nr ig l r t  r  easonably be
quesi loned" -  c lear. ly  t l re s i t r iat ion
where three of  i l re f ive Judges who
decldcd the appeal  fa i led- to i isc lose
l l t ( . i t  o\4 'n cr .0ss cnrk l r . l , t , r r r r , r r ts .' l 'hc 

Nlnth Judlc la l  ( l )n ln l l t tce ls  a
nonpot l ls i ln grorrp of  lawyers nnd
other c lv lc-mlnded c l t lzeis,  con.
ccrned.  wirh improving the qrra l i ly  of
t he  Jud i c i a l y  i r r  Wcs r l l r e  s t c r :  and  t he
tui l  o lher count les of  thc Nhtt l r  Judl_
cla l  l ) ls t I lc t .  The commlt tee conle
Ir r to l rc lng In l0g9 as a t .espr)nse to the" ' l  hree-Year l )cal ' ,  bctwct ln the
Westchester Republican and Demo-
crat ic  party leaders and thelr  Jucl ic ia l
nominees,  whlch ef fect lvely-  d isen_
franchlsed voters In a l l  f ive count ies
and  f r r r t hc r cd  po l i t i ca l  con t t o l  o f  t he
Judic ia ly.  Your reporter  fa i led to <I is_
cuss the essent ia l  tcrms and cr i ln inal
rami l icat lons of  the deal :  the t rading
of  sevcrr  Jur lgeshlps over r t r ree yei i i ]
the lequiremenl  that  judic ia l  cant l i_
oates agree to ear ly resignat ions to
create and malntaln pt-otr .acted va.
cancies;  d lvvying up Jrrd ic la l  patron.
age at( lng p() l l t lcal  l l l lcs.

There was no ment lon that  the low-
er court 's  r l ismissal  wa9 wi thout  any
hcar lng and ignorcd the uncontra.
t l ic ted docrunentary evidr 'nce of  I i lec.
l r o r r  l . aw  v i o l a t i o r r s  a t  bo th  Rcg rub l i -
can and Dcrnocr-ai ic  Judic la l  norni .
nal tnB convcnt ions.  Nof was thcr .e
any rcfc l 'ence to the conteni  or .ef lect
o l  t he  l r r n t i  r l t . l a yc r l  apg r . , l l a t e  r l c r  i .
s . ion.  Uy not  r i t l ing on lhe cross.err .
oolscnlcnt  issue bul  Instead af f i rm-
ing t l rc  d ismlssal  on technical  obJec-
l . ions.by the publ ic  of f ic ia ls srred, ' lhe
Aplrc l late l r iv is ion did not  r :otrs idcr
thc publ lc  lnterest  and t l tc  horrcn-
dous l tnpf lc l  thc ( lcul  has l r r r t l  orr  a l -
reat ly  l r r r r ,kkr l i l i r : r l  crru l l  r :o lcrr r l i r r  s .

Yon r  t ( ' l x ) r l ( . t  s k t ,w r t l  t l r c  a t  t i r . l c
by grc lsorral lz ing th is rnajor  lcgal  pro-
cecoi l tg as i f  i l  wer.c . ,Mr.s.  

Sas-
sowct 's  case."  Over. l f i rked wer.e the
pe t i t i onc l . s :  l ) r .  Ma r i o  Css t racan ,  a
r( 'g lst ( . r 'cd I l t 'J l r rb l i r .urr  i r r  New Cast lc ,
and l r lof .  Vhtcent  l lonel l i ,  a r .egis-
tc led l )cmocrat  l r r  New Rochcl lc  iho
teaches governnrcnt.

The New York 
' I inres 

has done i ls
bcst  t0 buly thc story.  l r r  ( )cfober l9U0
l l  d ld not  see f i t  t ( )  pr int  that  thc New
York State l_eaguciof  Wonren Voier .s
had issrrcd o sta lewide alet . t  to vof  ct .s ,
tut  g i r rg thc Apl)c l l i t to (  ( ) i l r t  to rcv icw
t l re case before Elect ion l )ay;  or  th i t t
l h c  s t a tu to r y  p re fe rencc  i o  wh i r l r
Elect iox l .uw prtcecdings ar .e cnt i_
l l ed  was  r l e r r i r : r l  a f l c r  l x . t i , g  v rgo rous .

, ly  oppr lsed by the judir : iu l  r ronr i r rees
dcfending thc case.  The Tinrcs fa i lcd
to repor l  that  In Febr.uary the
N.A.A.C.P. Legal  f )efense and t ic lut .a.
l iorr_al  l .urrr l  was gt .ar l l ( :d pcrnr iss ion
io f i lc  an arrr icus br . i r : f .  Aiso igrurrcd

' 
was an extensive Associaled press
slory by a pi ize-wlnning jout.nal ist

.  rctcased national ly lwo weeks bcfor.e
tast ycar's clect lon, but which The
Times did nol see l i t  lo print.

The article's referenie to ..a per_
sonal court case',  in whlch I was
Involved before Justice Samuet G.
Frcdman two yenrs ago srrggcsterl
lhut nly c(rnccrn lor l l tc lr . l |nsccndcnt
lssues ol Costrncnn v. Colnvltn wt|s
personally nlot lvated and of r.e<,cnt
orlgln. ln fact, my concern with the
meth.od ol selectlng jtrdges is long_
standing. I bcgan my legal careel. 3is
19?rl ?Bo by working lor New Jerscy
Chlef Justice Arrhrrr T. Vander.bi lr ,  i
leader In courl reform. More than 20
years ago the New yor.k l .aw Journal
publlshed my arlicle about my expe-
rience on one of the flrst pre_nomrna_
tlon Judicial screening pinets. Frr.rrn
19?2-1980 | served as the f irst woman
appoinict l  to the Judicial Selccrion
Commlttee of the New york State
Bar Associal ioD.

Justlce Fredman - a former f)em-
ocral lc Party chalrman - was idcnl l-
ficd only as haVing been cross-en.
dorsed as part of the lCgg deal. wirh_
out stat ing that he was nol named as
a party to the Castracan v. Colavita
cross.endorsenrent challcngc. 'l he re-
port-er's.garbled version of the pro-
ceeding before Justice Fredman (.still
undecided more than one year after '
f inal srrbntlssion to him) fai led ro
lcf lect a lrue or accurate storv. ' t .he
reporter did not check her . , iacts' ,
wilh me. Indeed, a pr.oper rcnort
worrld depict what occrirs ilhen pirfy
bosscs bct:orne Jrrrtges.

The lnaccurate, stanted, inade_
quate coveragc shows that ' t .he l  i rncs
ha.s not mtt i ts j(Nrnal ist ic responsl_,
bi l i ty to ful ly and fair ly repoir rbe
ta(ts - or lo make any indcperrdcnt
lnvestlgatlon of l ts own.

It  ls sh.ockhrg thal yorrr ncwslnl lx:r.
repeats lhe sclf .servlnS slolelD(.nts of
lxr l l t lc lans l ike Ri<.hard Welrrgar.tctr
and Anthony Colavita that pol i t ical
part ics ' 'do a bener lob of-picking
candidates" than merit-select ioi l
pancls and that thcir handpl<.ked can_
dl<.latcs are a ' ,rnaJor stcp toward
nonparl lsan electkrn of judges," with-

,oul giving lhe committee an opportrr-
nity to put the l ie to these claims. l  he
refx)rler, who had the relevant appel-
late records, should have exposed'the
trypocrisJ of politlcians who pro-
fessed disappointmenl that , , the iub-
stantlal issues In the case were not
rcached," wlren lhey and the cross-
pndorsed sitring iudges involved In
the de-al fought vigorously to prevent
them from being addressed. 

-

t lnlcss rhe publlc is immediatelv
ppprised of what is taking place, rhir
pross-endorsed Judicial nominal ions
representing thc third phase of the
deal wi l l  procecd as schbduled in the
l99l elecrions. DORIS l_. Sesst.rwrn

pro Bono Counset
Ninth Judicial Committee

Whire plalns
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that thc Reforrn Democratr kcpt
thelr eommltment to thc pancl to
endorre onty those candldater thc
panel approved. As lt becamc elear,
no such commltment hed been ec-
cured from the regularu. It would
therefore be less than falr to con-
demn them for not followlng' r
llmllar cours6.

Yet, can they not be faulted tor
not hadng lnltlatcd a pancl of
thclr oqm or Jolned tn thc commlt-
ment to the one formed under the
wlng of the Rcfolmer!? Thc com-
monly understood purpo!€ of euch
panelr belng to teke thc Judlclary
out of polltlcal hnndr, the lnfarence
l! that the llcgular Democre,tr hrd
no whh to do ro, Thc faot lr that,
de&ls for the Judlclal plum! uErG
medc befor€ the Dcmooratlc Judl-
clel Nsmlnatlng Conventl,cr whlc.h
dily reuf,od e foreg:one corcludon
among thoce ln the polttlcel know,
a! fer ar thc eontest€d vrrancler
w€tr6 @nc€rned,

* The num€rlcrl dr.lrlon o? voter
arnong the dclcgaltel to tlrc Demo-
crettc Judlclal Nornl,rrltlng Oor-
vcntlon rtrletly on Intre-party po-
Ittlcal llner, R€8lllllt! v. Rcform.
err, mad€ lt obvlour that thc R.-
formerr' efioft to change the counc
of Judlclal po^'er pollucr on tlre
ttete Supremc Oourt larcl war
hopeless, a,t, leart thls ttmc elonnd.

Ir there a lesson to be lcarned
lrom thls experlence? Doe! the
Judlclol prc-selectlon panel oficr a
vleble meanr of achlevlng e bettcr
Judlclery ?

Dbcourage thc Hack
On trh,e plur slde lr tltc fect thrt

thote who ceme before our panerl
wer€ elmort unlformly of thc hlgh-
€rt call,br€, many ol tlrc moct bdl-
llant aeholarr of thc pnofcsslo& our
re4eeted Judger, our morc !uc-
cessful lewy€r!. If, then, our
rereerrlng pa,nel did no morc trha,n
ofier recogrltlon end nsw rtotur to
tholc camdldates lt recommcndcd,
that wurld be onouFh to Jurtlfy lt,
for, ln tlme, thtr mlght lead to
thelr ultlmate elevetlon to thc
Bench. The lnherent vlrtuc of a
well-eonstttuted penel k tt! tcnd-
€ncy to dlscourege th€ pollUcsl
hack, the medlocrtty, or tlrc lew-
y6r whore eole arset l! "fr{cndr ttr
thc rlght plsccr."

The questlon k hon thorc acnu.

Judicial-Selection Panels:
An Exercise in Futilitv?

By Dorlo L Sairower

llop€s wcrc relaed rceently for tmprovement In thc procctt ot
chooslng our Judges. In early Septcmber, reedcrs ol thr NDw YonK
LAw Jor-'RNAt lcarned that a nlne-mcmber lmpartlel pancl hed bccn
formcd by thc Commlttec to Reform Juillclal SclccUon to rccanrrncnd
thc clght molt quallflcd candldates for Statc lupremr Court h
Xanhattan and thc Bronx. Froml. . , - ""

thcre lt was thought that thr.c
would1mcrge ar thc nomlneer et
th Democratlc Judiclal Nomlnatlng
Conventlon.

fn retrorpect. dkeppolntmcnt ln
tha ultlmatc ctrcct o( thc rccom-
mendatlon! ot thlr penel mltht
have been anttelpated. A prenomt-
na.tlon rcreenlng panel under the
chelrmanlhlp of Judgc Bcrnard
Boteln wa! ret up ln 1088 tn con-
nectlon wtth thc urprccedented
number of new Judgeshlpr crcatcd
by thc New York State lrglslaturc.
Advancc assurencet were lccured
trom thc party l€qdcrr that nomtna-
tlonr would be 'llmtted to tholc
approved b9'.thc penel. T'ht! wa!
not thc carc, howcver. Al !ub!o-
quent cvcntr ptlvcd, thc PartY
leaderr lallcd to honor thelr bt-
partlran commltment!.

Desplte thc rour cxPerlencc ol
thc Boteln Commlttee, we a3tccd
to lervc bellel'lng thet ruch Panch
perform a 8€nulne rcrvlcc to thc
publlc and the Bar.

Thc candldater camc to u!, onc
by onc, each th. .mbodlment of
tha popular bellel that "cvcry

lawyer w&nt! to be a Judgc."

Mc€tlng elmoet evcry nlght ovcr
e iftccn-day pcrlod, lntett'ta$'lnt
revcral dozen cendldates, lntcn-
dvely revlcwlng and lnvcrtlgatln3
thelr crcdentlak, thc pencl faecd
th. dlGcult deelslon of choorlng
among thcm rlSht who would cerry
thc banncr of "prcfcrred." Tha
Relorm Democrah had plcdgcd to
cndone from that numbcr thora
who would llll thc thrcc porltlonr.
Hour! of avaluetlon, dlrcurrlon end
thch, cureke-r8rcemcntl

Th. tark donc, wc wcnt our re.
lpecttvc u'ayr, rat|llled wc had
done our conrelentlour bert, gratl-
fied that thosc chorcn rcflectcd
thelr own merlt, not thclr perty
rervlcc; thclr outrtendln8 quello-
catlonr, not thclr "conn.etton!."

Mlnorlttcr Conrlilcrcil

There wer rcmc conrlderetlon
g{vcn thc tdca of Judlclal rcprc-
rcntatlon for our dlradvantagcd-
th. blaek!. Pucrto Rlcenr end other
rnlnorltlcr. er well ar for I woc-
lully under-representcd maJorlty-
wom€n. The panel after all, not un-
lntentlonally, reflectcd thc!. dl-
vergent Btoupr. Truc, too, that thc
loclel phtlorophy of th. vartour
appltcent! who camc bcforG ur lrrc. I
occuplcd u! tn lomc mcarurc ln our I
dellbcratlon!. I

But competcncc purc and almple,
sheer w'orth undllutcd by poltttcel
lnvoh'ement remalned our unal-
terablc guldepostr.

It mud be rald to thclr crcdlt
Corrtlt rpit on pdgc 8, ooturnn 6l

Dorlt L. Sdttoturt It d

lornter preslilent ol thc Ncru
York Women'c 8ar Assocl'
atlon atil aerxeil otr' thc nlttc'
membcr luiliclal wlcctlon
commlttea disclascd lr thls
artlcle.

Judicial-Selection Panels
(Contlnucd)

ln€ly cdrccrllcd wtth thc lmprove- I
mant ol our Judlclal prcc.sr cen I
orurt thr rclectlm ol thc former I
ov?r th. lattcr. On? mtght elro I
qu€ay whether the devlcc of I I
rcrcenlng prl.l cen be made func-
tlonel. Thl! rllume! that one docr
not wlrh to do eway wlth perty.
domlneted tudlclel eonventlonr al-
togcthcr. Thorc rrc tjrocc who con-
tend thet thc fcderal aystenr ot
eppolntment h thc ruperlor drc
rnd produccr Judger of hlgher
qusllty.

Thtr l. e rc-e.goneble cxpccta:tlon
wherc eppolntmGntr rrc ma& by
e publlc olllclal acoounlrblc to thc
pecple. Yct thc cppolntlvc htnd
mry 1160 be rrulneii,bl! to polttlctl
pFailntra !,nd not ncoeerarlly polnt
to qurltlcrrtloil e,lcrc. Sttll tt lr
bc0tcr thu r ryrtcm tilhteh prc-
tarab thrlt thc publlc clcctr orr
Judg.! whrn, tn frrt, the cfiotoc l!
precdeln d o tllet, whet wc harrc
lr epofirtrrcnt by r eltquc ol par{y
ladcrr not lllretly F[dulblo to
thc publlc. I

cir,trf.rfy, r bctt6 Judldery I
eurld rctult frcrn wldcr u& ot
lcrccnlnt pcnclr rnd, oonoomltant-
ly, rdoptlor of thelr recommeoda-
tlon! by thcc meklng thc appolnt-
mcntr.

Vttal Frctorr
Tho erp.rtcnoc of thtr pancl In-

dledcr that thc urukeblllty of e
pt€-$lestlon penel depmdr otr tnto
barlc tactoru:

(1) The composltlon of the penel
should bc er broeal-bltcd a! po6-
rlble, lncludlng rGpr€tcntee'er
frcm maJor county Ber e*ocla-
tlonr ir wcll al communtty or-
tanlzeUotr!:

(2) Adl,r[tcc p,trbltc rsrurance by
party leadc�n (rce{ oppotntlng
euthorltler) thet ticy wlll choore
only frcm ernon8 tl|€ penel'! rec-
ommerrdatlmr.

fn Gm..roa. thl! cntrllr e relln-
quhlrmcnt of porcr by thorc ln
porver. Somc peoiplc mey feel tt ls
unrealkt] to cxpect thlr to tskc
plaoe. Ferhrp! thc dey whdr tfi. \
Jndlofery k wholly divorocd trurn /
polttlcd lntlucnce cen b. lcen onl.V L.lt
tn th. cycr of vlelourlcs, But un- /f
rclenthrg pubtlc lDt rett cnd the (
tlerG of pubttclty lcuecd on cl'€ry \
tr.rdlcftl v^c.trcy c,n maka that J
dey comr Ddrcr. 
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