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NEW YORK STATE SENATE

THE STENOGRAPHIC RECORD

ALBANY, NEW YORK

March 6,  20O7

3:12 p.m.

REGULAR SESSION

SENATOR CARL L. MARCELLINO, Act ing President

STEVEN M. BOGGESS, Secretary
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Committee at  the desk.

f  ask that  we take i t  up at  th is

t ime.

ACTTNG PRESIDENT MARCELLINO:

Yes, t .here is,  Senator.

We wi l - I  return to reporLs of

standing commit tees. The Secretary wi l l  read.

THE SECRETARY: Senator

DeFrancisco, f rom the Commit tee on JudicLary,

reports the f  o l l -owing nominat j -on.

As Chief  Judqe of  the Court  of

Appeals,  Honorable Judi th S. Kaye ,  of  New York

Crtv.

ACTING PRESIDENT MARCELLINO:

Senator DeFrancisco.

SENATOR DeFRANCISCO: Thank you,

Mr.  President .

As members cont inue to come in and

we wait  for  the Minor i t .y,  who is apparent ly

st i l l -  in conf erence, we wanted to move the

nominat ion of  Judi th Kave to cont inue as Chief

Judge of  the Court  of  Appeals and not have her

wait  any longer for  that  conference Lo be

oone

It  is  real ly an honor for  me to
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stand here and move the nominat ion of  Judi th

Kaye .  Al  t .hough many of  the i  s sue s that  ar i  s e

we may have some di f ferences of  opinion oo, no

one can ever say that she hasn' t  moved the

agenda that she thinks j -  s the mos t  imporLant

agenda for the State of  New York,  especial ly

the j  udi  c i -ary .

No one could ever faul t  her for  not

doing everything she possibly can to move that

agenda and to move i t  qui te ef fect ively,  as

werve heard f rom many speakers in the

Judic iary Commit tee meet ing t .h is morning.

Ihose speakers spoke almost

unanimous 1y about her phenomenal-

qual i f icat ions and the great wo:-k that .  she i ras

done. There we-s,  some dissent,  but  most of  the

dissent that  we heard were noL direct ly

rel-ated to her but the condi t ions t .hat  they

were concerned about,  and I  th ink most ly f rom

personal  matters that  they may have had with

the court .

Obviously,  i f  you have to go before

a courL ,  you'  re not going t .o p lease everyone /

and that 's certainly Lrue with any judge.

There's no quest ion,  f rom issues



958

z

3

4

5

5

7

tJ

9

10

11

L2

13

L4

15

L6

L7

l8

L9

20

2L

22

23

24

25

Candyco Transcr ipt  j -on Service,  Inc
(sra) zt1-8e10

such as ref  orm of the j  ury system, f  rom i_ssues

concerning Family Court  deal ing wi th chi ldren

and the 1ike,  therers a vast  improvement in

the,Judic iary under the tutelage of  ,Judge

Kaye. In addi t . ion,  the special ty courts have

been so unique that they're a model for  the

courts throughout the country.

And werre very pleased that

Governor Spi tzer did al1ow her to cont inue in

that posi t ion as long as she's abl_e to

cont inue under the laws of  th is state and

under t ,he Const i t ,ut ion.

So f  r ise to move the nominat ion of

Judi th Kaye to cont inue her f ine work as Chief

Judge of  the Court  of  Appeals.  And I  would

request that  you recognize Senator Bonacic to

second the nominat ion.

ACTING PRESIDENT MARCELLINO:

Senator Bonacic,  to second the nominat ion.

SENATOR BONACfC: Thank you,

Mr.  President.

As f  said in the, fudic iarv

Commj-t tee,  there must be something in the

Catski l -1 water,  because Judge Kaye is in fact

t .he second Chief  Just ice of  the Court  of
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Appeals f rom Mont icel lo,  Sul l ivan County.  The

f i rst ,  of  course, was the Honorable ,Judge

Lawrence Cooke. The names Cooke and Kaye are

revered in Sul l ivan County,  and there is a

tremendous regional  pr ide that the Catski l Is

have produced two such outst .anding j  ur ists .

When,Judge Kaye was conf i rmed

14 years a9o, Senator Cook made some remarks

in the record which f rve pu11ed out.  And one

of the t .h ings he said,  and he quoted a

newspaper,  hre wondered how trer sof t  voice

would be heard in the courtroom.

I 've seen Judge Kaye in act ion.  I

can tel- l -  you her vo j -ce is heard qui te we11,

and al l  over.

Iudge Kaye grew up on a farm, and

perhaps that gave her the work et .h ic and the

can-do spir i t  that  make her,  of  course, the

f i rst .  woman to head the Court  of  Appeals.  But

agrain,  I  must reci te some history.  Which is

to say that L4 years d9o, Governor Cuomo

nominated not ' i  ust  the f  i rst  woman to lead the

court ,  but  a lso the most qual i f ied candidate

to do so.

Fourteen years later,  Governor
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Spitzer has renewed t .he Lerm noL only of  the

f i rst  woman to lead the court ,  but  he has

renominated the most qual i f ied candidate.  Our

laws wi l l  require her to step down in a f i t . t l_e

over 22 months a law which, qui  t .e f  rankly,

I  t .h ink makes no sense. The good news is that

the next PresidenL could elect  a judge. And

i f  a vacancy comes avai lable,  f  would th ink he

could look no f  ur ther than ,Judge Kaye i  f  she '  s

so incl ined -

Judge Kaye has presided over the

court  wi th digni ty,  grace, integr i ty,  passion

and int .e l l igence f  or  L4 years.  Interpret ing

the statutes made by any legis l_at .ure can

certainly be a chal lenge. And i f  the cr i t ics

are to be bel- ieved, interpret . ing the laws t .hat

th is Legis l -at .ure makes can be part icular ly

chal  lenging .

Judge Kaye has done, wi th ski t l  and

savvy, her work.  She has recognized the

const i t .ut ional  pr inciples which our founders

laid c lear,  apply ing them in a responsible way

to the laws of  todav. I t  is  not  t .he Catski t l

water that  makes Judge Kaye the most qual i f ied

person to cont inue serving as Chief  Just ice,
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i t  is  her reasoned decis ions, s incere advocacy

on behal f  of  our judic ia l  system, and

passionate commitment to equal  j  ust . ice f  or

al  1 ,  that  makes .her the mos L qual  i  f  ied .

f  am dist inct ly honored to second

the nominat ion of  the Honorabl-e Judi th Kaye.

Thank you, Mr.  President.

ACTTNG PRESTDENT MARCELLTNO:

Thank you, Senator Bonacic.

Senator Saland.

qENATOR SALAND: Thank you,

Mr. President.

Mr.  President,  €dr l ier  today we had

the opportuni ty in the Judic iary Commit tee to

go through the conf i rmat ion procedure for

Judge Kaye. I  at  that  t ime expressed some

reservat ions having absolutely nothing to do

with the character of  th is extraordinar i ly

capable and gfracious human being, somebody who

has dedicated a good part  of  her l i fe to the

cause of  the iudic iarv.

But I  f ind mysel f  somewhat

conf l ic ted, and f  ment ioned again part icular ly

dur ing t .he course of  t .hat  proceeding that the

two commit . tees that I  have chaired most
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recent ly have had signi f icant issues that came

before the court ,  and the court  in major i ty

opinions, four-member opinions wr i t ten by

,Judge Kaye ,  ru led certainly,  I  th ink,  in

accordance with her except ional  sense of

social  conscience, but to me ruled more l ike a

legis 1at.or than a j  udic iary.

And some two or three years 4go,

whenever i t  was that we conf i rmed ,Judge Robert

Smith,  f  said at  that  t ime that I  no longer

felL constrained by the standard that I  had

used in the course of  v iewing the credent ia ls

of  judges, that  i t  wasnrt  merely a matter of

competence, i t  wasn' t  merely a matter of

whether i t  was somebody who the Governor sent

up who was qual i f j -ed,  i t  was real ly a matter

of  whether I  bel ieved that that  person had the

abi l i ty  to serve in a fashion which

effect ively had as i ts cornerstone a

commitment to judic ia l  restraint .

Dur ing the course of  those

hear ings, Judge Smith spoke in terms of  being

a member of  the Federal ist  Society.  ,Judge

Pigott ,  the f  o l lowj-ng instance, spoke in great

terms about recogniz i -ng separat . ion of  powers.

Candyco Transcr ipt ion Service,  fnc
(sre) 371-8e10



963

1

2

3

A=

5

5

7

8

9

10

11

T2

13

T4

15

I6

L7

18

a9

20

2L

22

z3

24

25

Candyco Transcr ipt ion Service,  Inc
(51E) t t1-8910

Judge ,Jone s ,

length about

most recent ly,  spoke at  great

recogniz ing separat ion of  powers

am a legis lator,  and Lhis is not

t .he easiest  business in the wor l_d. This is a

business 1n which werre constant ly subiect  to

cr i t ic ism. As I  ment ioned this morninq in our

conf i rmat ion hear i rg,  i t .  was Winston Churchi l l

who said democracy is the worst  of  a l l

possible systems, except al- l -  the rest  of  them

that have been tr ied f  rom t ime to t . ime.

I  f  ind t .hat .  f  am cons trained to

vote against  th is nominat ion,  not because I

have no personal  regard for  Judge Kaye I

have high personal  regard for  her but I

bel i -eve that there are 2I2 members of  the

Legis lature,  df I  of  whom are elected, al- l  of

whom come from their  respect ive distr icts,

br inging wiLh them what.ever i t .  is  they bel ieve

to be what the v iews of  their  d istr icts mav

be, and from t ime to t ime, every two years in

the case of  th is Legis lat .ure,  are caLled upon

to be held to task wi th respect to those votes

and the posi t ions t .hat  they've taken.

I  don' t  bel ieve that 's a funct ion

of the Judic iary.  And I  bel ieve certa j -nIy,  in
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those part icular cases that I  d iscussed

somewhat br i -ef1y dur ing the course of  our

conf i rmat ion proceeding, f  don' t  bel ieve that

to have been the case.

So with a great deal  of  personal

angst,  I  wi  1 l -  not  be vot. ing f  or  Judge Kaye .

Thank vou.

ACTING PRESIDENT MARCELLINO:

Thank you, Senator Saland.

Senator Vol-ker.

SENATOR VOLKER: Mr.  President,

f rve to ld Judge Kaye this personal ly,  so I  - -

she was not I  th ink I 'm the only person

here that was on the commit tee, the Judic iary

Commit tee, when Judge Kaye was f i rst  nominated

and we conf i rmed her.  And I  can' t  remember

whether Owen, I  don' t  know i f  you were on

the Jud j -  c iary or not .  I  t .h ink maybe he

wasn' t .  f  may be wrong. Anyway

ACTTNG PRESIDENT MARCELLTNO:

Senator Volker,  would you please speak up?

Werre having di f f icul ty hear ing your voice.

SENATOR VOLKER: f 'm sorrv.

Qnrrrz

Anyways, I  actual ly supported
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anotrrer woman for Chief  . Iudge of  the court  of

Appeals,  and this was total ly unbiased, the

late great Dolores Denman, who was the

Appel- late Div is ion judge up in Western

New York .  Had nothing to do wi t .h the f  act

that  she was a c l_assmate of  mine in f  act ,

s i t t ing r ight  down the row from me and her

husband was also a c lassmaLe of  mine. I  have

to admit  i t  d id have a Do, f  just  want to

tel I  you that.  Fecause you may not remember,

but I  to ld you that before.

But I  have to admit  that  your

tenure,  E[s we said in the commit tee, has been

marked by c1ass, by an understand j_no r . r f  t -  he

law. Al though we have not al  I  agrreed, I  've

said before that  that 's not unusual  for  me.

but I  have to say that you wi l l  be remembered.,

very possibly,  6rs the f  inest  legaI -  -  and f

say "  legf  a1, "  by "  1ega1" meaning a legaI

mind Court  of  Appeals Chief  Judge in modern

t imes. And f  don' t  th ink there's any guest ion

of that .

Oh, I  know, werve disagreed. And

there are people that  are going to say,  We1I,

Dale,  1rou should be opposed to the Chief  Judge
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because she hasn '  t  done thi  s or t .hat  .  But the

law is in an evolv ing process and a dl f f icul t

process. What f  bel ieved when f  was younger

is a lot  d i f ferent f rom what f  be] ieve now.

My father,  who was an

Assemblyman and, by the wdy, who was at

the t ime, h€ created the

cal1ed the father of  the

said before he died, "rL

i t rs never operated the

And as you said,  part  of

a buncLr of  Family CourL

Familv Court  and was

Family Court .  And he

rs a good idea, but

way we'd intended i t .  "

the reason is we need

judges, and there's no

quest ion of  that .

One of  the t .h ings I  have to say,

that you have been wi l l ing to speak out about

probl-ems in the courts and probl-ems with

funding and many other th ings. And f  commend

you f  or  t .hat ,  because I  th ink i t 's  ref  reshing

that someone in control  of  an administrat lon

does that.

So my congrat .u lat  ions to you

f i rmly bel ieve that.  you wi l - l -  be remembered as

one of  the f inest ,  i f  not  the f inest ,  Chief

Judges of  the Court  of  Appeals.  Good luck.

ACTING PRESIDENT MARCELLINO:
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Thank you, Senator Volker.

Senator Hassel  l -  -  Thombson.

SENATOR HASSELL-THOMPSON: Thank

you, Mr.  President.

I  r ise to add my voice to those who

are in support  of  Judge Kaye. And f 'd 1ike to

just  express some opi-nions t .hat  I  feel  about

Judge Kaye at  th is t ime.

We can alL admire Judge Kaye's

dedicat ion,  integr i ty,  and respect for  the

Const i tut ion and the people of  th is state.

Judge Kayers exemplary servj_ce as head of  the

state court  system has been marked with one

vis ionary proposal  af ter  another on such

issues as probat. ion system reform, court

consol- idat ion,  jury duty,  r ro-  f  aul t  d ivorce,

and a host of  other worthv in i t iat ives.

As head of  the state iudic ia l

sysLem, Judge Kaye has been a force in

improving the 1ot of  jurors by shortening

service and increasing pay, creat ing

spec ia l -  i  zed courLs to f  ocus on drugs and

domest ic v io lence, g€tt ing better pay for

court-appointed at torneys/ and improving legal

services for  the poor.

r ' - rnr l r rnn I ' l - r=nqcr i  n i -  i  anLATIUyUV r!qrrpu! IPL-LLJII

(s18) Zt1-89
Qarrr i  aa - f  nn
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Though considered one of  the more

l-  j -beral-  members of  the seven-member court ,

Judge Kaye has not pushed the courL toward the

lef t  dur ing her tenure.  The Kaye court  has

been known for i ts moderat ion and i ts tendencv

to noL overreach in handinq down decis ions.

Among the high-prof i l -e major i ty opinions she's

authored are the landmark 2OO3 Campaign for

Fiscal  Equi ty case, which held the stat .e '  s

educat ion funding system unconst i tut ional ,  and

the 1-995 decis ion al lowing adopt ion in

New York by unmarr ied couples,  bot.h

heterosexual-  and homosexual-  .

For more than 14 years Judge Kaye

has shown remarkable for t i tude, diplomat ical ly

goading the staters mammoth courL system out

of  inert i -a and into posi- t ive direct ions.

Judge Kaye has real- ized innovat ion and reform

despi te polar!z ing pol i t ics aI l  around.

New York 's high court  is  among the

nat ion's most respected, and Chief  Judge Kaye

h:.q helned mrl \ re fhe n^nel  t .o the middl-e on

issues such as cr iminal  i  ust . ice .

As the top court  administrator,

Judge Kaye has also inst i tuted landmark
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ref  orms ,  not  ably opening Fami 1y Court  t .o the

publ ic and batt l ing courthouse patronage.

f t  is  my pleasure to be among,those

who revere th is woman for the example that she

has shown to the courts and to women across

this state.  And f  am more than happy to put

the name of Judge Kaye in nominat ion for  the

Chief  'Judge of  the Court  of  Appeals -

Thank you, Mr.  President.

ACTING PRESIDENT MARCELLINO:

Thank you, SenaLor.

Senator Adams.

SENATOR ADAMS: Mr.  President,  f

r j -se in support  of  our nominee for Chief  Judge

of the Court  of  Appeals.

I  th ink that  one of  the most

imporLanL things is throughout the years I  had

the opportuni ty to speak and interact  wi th the

judge at  d i f ferent events outside of  her

capaci ty as a member of  the iudic iary.  And

there was a level-  of  professional ism, but what

touched me the most is,  as t .he Chief  Judge of

the Court  of  Appeals,  to wr i te the opinion

afOUnd the frmneinn Fnr E' ion: ' l  E 'atr j fy.

I  a 
-  

' l  
- ' . '  ^-+nrnomon|-  nF-ren7l  \ /a) ' l tfL> d.  -LcLW Ctl Iv!  uLr l lEr lu } /ur  avrr ,  ) /  vu

a'F Tnr-
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begin to real- ize that  the common denominator

to those who are incarcerat .ed i  s not.

ethnic i ty,  i t .  is  not  economj-cs,  i t  is

educat ion.  And she understood the importance

to make sure that our school-  svstem wit .h in

New York Ci ty is fa i r ly  funded, that  we don' t

produce those young men and women who are not

prepared as they move on to be produc t  j -ve

ci t izens in our societv.

I  th ink the judge br ings a level  of

expert ise,  a l -evel-  of  compassion, and a level

of  d ivers i  t .y that  '  s  needed on the bench to

ensure that we can move ahead as a great state

with a great judic iary system. And I  support

her nominat ion.

' I  n ln r  \ rnr lr"" ,

ACTING PRESIDENT MARCELLINO:

Senator Adams.

Senator Schneiderman. Oh, there

you are

SENATOR SCHNEIDERMAN: m1^-- l -
J.r ld-rrn YUu,

Mr. Presi-dent. .  r 'm f  a1l- ino aqain to convince

Senator Maziarz to do something intel l igent.

lT.rrrahl-ar \
\ !sq:rrreer.  /

SENATOR SCHNEIDERMAN:

am we' l l -  ta lk about i - t  later.

1J Ll L -l_



97r

1

a

3

4

5

6

7

tt

9

10

11

L2

13

l+

15

L6

L7

18

19

zv

2T

22

24

25

Candyco Transcr ipt ion
(s18) Zt1-89

Service,  Inc
10

f  am urging everyone here,  urging

everyone here as a Senator,  as a

New Yorker,  as a father,  and as a lawyer

that th is is a nominee deservinq al l  of  our

support .

I  wi l l  teI l  you that there ar.e two

things that you have to do wel l  to be a Chief

Judge. One is to be a good judge. And this

is t . ru ly a f ine jur ist .

f  strongly disagree with my

esteemed col leasue Senator Saland about the

issue of  separat  j -on of  powers.  As long as

th j -s republ ic has been in existence, there '  s

been a tension bet.ween the j  udic iary and the

legis lature,  and that tension is what makes i t

a l l  work.  Marbury v.  Madison is st i l l  good

1aw .

\nd I  am grateful  that  we have a

Court  of  Appeals that ,  when i t  delved int .o the

actual-  meaning and appl icat ion of .  the

provis ion of  our State Const i tut ion that

requires a system of common schools for  a1l-

the chi ldren of  th is state,  i t  found on the

unassai lable record below that we were in

violat ion of  fh=l-  nr^\ / is ion.  BecauSe in my
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dist . r ic t ,  where the CFE case began by the

parents or the school  board in Northern

Manhatt .an,  chi  ldren were in overcrowded

classrooms with unqual i f ied teachers,

graduat ing year af ter  year af ter  year f rom the

72th grade with an 8th-grade reading Ievel .

That was a v io lat ion of  the

Const i tut ion,  and I  am grateful  t .hat  our

highest court  had the courage to stand up to

the decades of  inact ion not by us,

necessar i fy,  indiv iduaf ly,  but  by the state

government as a whole and require us to f ix

i r .

I  am gratef  uI  f  or  thre j  udge '  s work

j-n other areas, certainly.  She's had a Iong

and dist inguished career as a judge and as an

attorney before that .  But she's more than

just .  a great jur ist .  This is someone who is

an act iv ist . .  And I  f  ee1, as a pract . ic ing

lawyer,  t .hat  th i  s is someone who is advocat ing

for t .he good of  the Iegal  system for al l  of

the people of  th is staLe, advocat i -ng f  or  1egal

services f  or  t .he poor,  for  f  a i r  compensat. ion

'  for  judges, for  access to courts,  for

reorganizat ion of  courts where they're not
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working. She does not hesi tate to cr i t ic : 'ze

parts of  the system that do not work.

So I  would suggest,  ladies and

gent lemen, that  none of  us agree al l  the t ime.

f  mean, you know, I  have great regard and

great respect for  a l -ot  of  my col leagues who I

disagree with most of  the t ime, €special1-y

Senator Nlazj-arz.

But i t 's  t . ime to recognize good

work and an ef for t  where /  even i f  you may

disagree on one or two cases, th is is a good

judge and this is a great Chief  Judge. And I

am proud to support  her nominat ion,  and I  urge

everyone to do the same.

Thank you.

ACTTNG PRESIDENT MARCELLINO:

Senator Oppenheimer.

SENATOR OPPENHEIMER: Thank vou.

I  want to al-so sav a word to

Senator Saland before f  speak about Judi th,

and that.  is  that  we are certainl-v not in the

forefront as far  as havinq our hiqhest courts

speak to the issue of  educat ion funding. Over

hal f  of  our states in the Uni ted States have

had decis ions such as ours come down from
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their  h iohest courts.

So f  f i rmly I  agree total ly wi th

what Senator Schneiderman was saying. This is

one of  the tensions that makes our system

work.  And we are certainlv not in the

forefront in improving our educat. ion system

under a court  mandate.

B.r t  let  me turn to Judi th.  One of

the things that I  th ink pardon R€, Judge

Kaye. f  'm sorry,  Judi th -  f  rve j  ust  known her

for a long t ime before she came up here to

AIbany.

Judge Kaye, f  f  eel-  the th ing t .hat

is unique about her is not that  she is a great

jur ist  we know that buL that she's an

act iv ist ,  that  she's an act iv ist  jur ist . .  That

she has made so manv ef for ts towards reform in

so many di f ferent areas and tr ied to br ing

' i  n l -onr i  l -  rz i  n l -n l -  ha nr^rFqq

And her ideas are creat ive,  and

that 's unusual .  You don' t  a lways f ind that

with a great judge; they may not have that

abi l i ty  to th ink creat ively.  And she does.

But also somethincr that  I  th ink is

unique is she's so down to earth in her
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th inking and in her persona. Anybody

approaches her,  she is open, she is f r iendly,

she is generous in spir i t ,  she wi l l  l is ten to

you and, you know/ noL turn her eyes away.

She's concentrat ing on you, the person.

And f  th ink the fact  that  when she

decided that al l  of  us should be potent ia l ly

on jur ies,  she said yes indeed, and so should

the hi-ghest court  j  udges be a part  of  a j  ury,

and of fered her services as a member of  a

j  ury-

So I  th ink the th ino that sets her

apart  we11, f i rst  of  a l l ,  she is t .he

longest-serving Chief  Judge, so that sets her

apart .  Her creat iv i ty and act iv ism sets her

apart .  But i t 's  a lso her k indness and

generosi ty that  sets her apart .

So frm just  very happy to be here

and at  th is t ime to t .h i rd or fourth or f i f th

your nominat ion.

Thank vou.

ACTTNG PRESIDENT MARCELLTNO:

Thank you, Senator Oppenheimer.

SenaLor Connor.

SENATOR CONNOR: Thank You,
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Mr.  Pres ident.

f 'm certainly del ighted to r ise in

of  the conf i rmat ion of  thesupporr

reappointment of  Judge Kaye as Chief  Judqe of

the Court  of  Appeals.

She has been a spectacular jur ist ,

both wh.:n she was an assoclate j  udge and as

the Chief  judge of  the Court  of  Appeal_s.  I

must say f  have appeared before the Court  of

Appeals many t imes. When J I
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sometimes took me a day or two to ref fect  upon

maccers.

But that  's  what j  udges do. Judges

decide cases. And there's alwavs a winner and

a 1oser.  And both l i t isants arr ive at  the

court  f i rmly convinced of  t .he r ighteousness of

their  cause. And that 's why we need courLs,

and that 's why we need judges.

Senator Saland, I  respect your

rr i  or^rq Rrr t -  vr l r ' t  kncrw Since Just ice Marshal l_DV9lJ"*Jlrrv '1,

shocked the President and most of  the Congress

i  n Ma rht l rw. j - t  '  s  been a nr i  nr-  i  n l  e in th isgL 
J ,

country t .hat  the courts are the ones who

Gerrr i  co Tnr
!vvt

1n
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interpret  the Const i tut ion and tel1 us what i t

means.

And they also do the sama l -h ina

with statutes.  Usual ly,  unless they've : :u l -ed

the statute unconst i tut ional- .  Somecimes we

see courts interpret  a stat .ute in a way that

we may not have intended. But we are always

free then to releqis late the matter-

You kncw, I  must say a few years

back there was a case and I  wasn' t  exact ly

a party,  but  I  actual ly wrote the br ief .

Someone efse argued. And i t  was a very,  very

lengthy br ief  .  f  bel- ieve the argument,  I

bel ieve i t  was on a Monday mornirg,  and I

th ink the br iefs were handed in that  same

morning.

And I  had fun wr i t inq th is br ief

because the courts below had ventured to say

what the legis l -at ive history of  the statute

was that.  was under quest ion.  And f  fearned

through some research that there was no

1^- ' :  -1- ! ' : - -^ hi  st-  . ) rv hecause in the middle ofJ- t jy Ib_LctL-LVE l l rDuvLI t  vs

th is Capi to l  there had been a f  i re in October

of  1911, and al l  of  the bi t l  fo lders,  a l l  the

bi l - l  - iackets were 1ost.



97I

I

2

3

4

5

6

tJ

9

1n

11

L2

13

L4

15

I5

I1

18

I9

20

2L

22

23

z4

25

Candyco Transcr ipt
(s18) zt

r -on Service,  Inc
1-8910

Thankful ly,  i f  you read the Times

Union today, i t  te l ls  you that some people

rescued the or ig inat  draf t  of  the Emancipat ion

Proclamat ion. They also rescued the or ig inar

const i tut ion of  the state of  New york.  But

legis lat ive history was lost .

So we handed in th is big br ief ,  and

the argument was maybe two hours later.  And

opposing counsel  got up and started to ta lk

about the legisrat . ive hist ,ory.  And Judge Kaye

leaned over and said:  i l  Si_r,  we don r  t .  real1y

know what the regis lat ive history is,  do we?rr

And r  knew in that  short  per iod of  t ime that

that rengthy br ief  had certainly been digested

wel l  by Judge Kaye, because she j -s a

conscient i -ous,  br i l f iant ,  bTirr- iant  iur ist .

Let.  me say this.  you know, she

bears t .wo t i t les. You know, the Chief

Just i -ce people in washingt.on of ten refer to

the chief  Just ice as the chief  Just ice of  t .he

Supreme Court .  That 's inaccurat .e.  f  t rs the

Chief  Just ice of  the Uni ted States _

In New York we have the Chief  Judqe

of the court  of  Appeals,  who is ar-so the chief

Judge of  the State of  New york.  And in that
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ro1e, the Chief  Judge, Judge Kaye, has been

responsible for  the ent i re administrat ion of

the court  system, f rom the lowl iest  to the

highest courts in the stat ,e.

And under her administrat ion,

because here st . r ic t ly  she doesn' t  act  as a

jur ist ,  but  a chief  administrator,  we have

seen such wonderful  reforms, such ef f ic iencies

and innovat ive changes in the court  system

that.  respond to the needs of  the people and

the needs of  the bar that  represents those

people.

We have seen ef for ts to address

ser ious concerns raised bv t .he publ- ic about

appearances in some aspects of  court .

procedures,  which .Judge Kaye Lras immediately

addressed and addressed in a very aggressive,

conscient ious wd!,  to make sure that the

highest standards are upheld in the courLs.

In aspects of  at torney- c l ient

relat ions and fee disputes,  she has fostered

and implemented rules that  have rea1ly,

somet imes despi t .e the shortcomings of  the bar

have actual ly elevated, f  hope, the publ ic 's

^ats^^- --r  -esner- f  f  or  i -he I  ecr: ' l  nrof  ession.EDLssi l r  ar lu !uDyLeL !v!  Ltrg rgyar y-



980

1

2

3

4

5

6

8

9

10

11

L2

13

L4

15

t6

L7

18

I9

20

2L

22

23

.A
za

25

Candyco Transcr ipt . ion
(sre) 371-8

.Serwi r :e.  Tnctvv,

910

fn sum, she more than deserves her

reappoj-ntment.  She has made al l  New Yorkers

proud. Certainly as a legis lator,  as a

lawyer,  and as a parent f  am rea11.,  ro: ' l  ' l  r r

proud and happy that Chief  Judge Kaye wi l l

cont inue to serve us.

lhank you, Mr.  President.

ACTING PRESIDENT MARCELLINO:

Thank you, Senator Connor.

Senator Montgomery.

SENATOR MONTGOMERY: Thank you,

Mr.  President.

f  r ise to also add to what mv

col  l -eagues have said about Judge Kaye .  I  want

to just  make this very personal  to me and my

exper ience.

There have been a few people j -n my

personal-  and pol i t ical-  and professional  career

that.  have been profoundly s igni f icant to my

own personal  development and growth.  One of

those peopJ-e,  one of  those f  ew people is , fudge

Judi th Kaye.

And f  admire her,  I  adm j-re you,

.Trrdao T{=rre L^^-"^^ a WOman WhO haS beenuuuYs r \ayEr uEUctLlbc c l>

able to r ise t .o a very,  very meaningful ly
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powerf  uI  posi t . ion,  1rou have f  've watched

you wlth so much grace and so much ski1l  and

so much diplomacy be able t .o begin to turn a

system which is akin to an ant turning an

elephant,  I  th ink.

And whi l -  e doing that ,  f  th i  nk one

of the th j -ngs that f  real  l -y,  rea1ly l_ ike so

much is that  in addi t ion to being a role model

to teach other women how to do t .hat  because

i t 's  not  easy f  or  women to be able t .o do

that you have seen f i t  and taken t .he t ime

to include us women of  Lhe Leqis lature in the

process. You have taken the t ime to invi te us

over to give us an educat ion,  dt  understanding

in what you were try ing to do.

And you did Lhat.  at  a t ime, in

those lunches that I  cher ish so much, i t  was a

t ime when we were not real ly engaged in that

dialogue. f t  was amongst the men of  power.

And you brought i t  to us and helped us to be

part  of  that  d ia logue.

And so consequent ly I  understand

now much more what you were try ing Lo do. And

T r ' lcn crrnnr;31 SOme Of the fefOrmS that are

based what f  th ink much more on Dract ical
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rat . ionale as i t  re l -ates to the need to reform

our court  system, and f  thank you for that .

\nd I  a lso am very,  very happy that

despi te the f  act  that .  there's t .h is t remendous

logjam and i t 's  taken years and years and

you've ta lked about i t  to everybody at  a l l

level-s you st i I I  have not been able to get

i t  done however,  you, in your own capaci ty,

have been able to make some siqni f icant

changes.

I  am so happy with the Community

Court  in my distr ict .  I t  is  one of  the most

innovat ive th ings that 's happened to people,

for  1 i t t le people in Brook1yn, that  they have

a Community Court  that  they can go to that  rs

di f ferent f rom the big courts.

And I 'm so qrateful  that  we have

Drug Courts,  because that 's a whole di f ferenL

mindset in terms of  deal ing wi th people who

are essent ia l ly  s ick in that  capaci ty.

And I  am so grateful  for  what.  You

have done for domest ic v io lence ,  for  the women

in part icular in th is state.

So as a woman who very of ten feels

isolated and al ienated from the central  power
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decis ion-making process, f  am so thankful  that

I  have you to look at  and admire as a role

modeI.  And I  can only look forward to

cont inulng for you to be there so that we can

appreciat .e your br j - l I iance and your ski l1 and

what you've brought to New York State.

Thank you, Mr.  President.

ACTING PRESIDENT MARCELLTNO:

Your re welcome, Senator.

Senator Duane.

SENATOR DUANE: Thank you,

Mr.  President.

Histo.ry wi l l  prove you r ight .  Keep

i t  up.  Thank you.

ACTTNG PRESIDENT MARCELLINO:

Senator LLz Krueger.

SENATOR LIZ KRUEGER: Thank you,

Mr. President.

We11, pret ty much my col l -eagues

have said everything I  wanted t .o say.  And

then Senator Duane pret ty much said i t  the way

f wanted to ,  whi  ch was the f  ac t  t .hat  Judge

Kaye could eas i  ly  go home and re t  j - re and be

incredibly proud of  the work that  she has done

for the court  system of the State of  New York
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and t .he people of  the Stat .e of  New York,  and

yet she is wi l l ing to cont inue to serve us.

And so f  a lso wanted to sav thank

you f  or  being wi l l ing to conLinue t .o serve us,

.Tudge Kaye.

ACTTNG PRESTDENT MARCELLINO:

Thank you, Senator Krueger.

Senator Stewart-Cousins .

SENATOR STEWART-COUSfNS: Yes. I

too wanted to just  add my voice to those of  my

col l -eagues, Mr.  President,  and thank Chief

Judge Kaye f  or  a l -  I  t .hat  she '  s done .

I  th ink t .here's not enouqh tel- l ino

you what an imporLant role model you are.  And

r real ize dur ing the whole course of  my publ ic

naTAaT t-horo l - r r  a Lraan \ /^rr  7\nd f-ho nnmf nr l -uq!EE!,  urr9!g l l4D uEEl l  yuu. nl lu ut tE uvlrr !v!L,

f rankly,  that  that  g ives to me and others who

woul-d Lhink that  they might not be heard on

these very highest of  levels.

I  a lso wanted to iust  ment ion what

happened today in the hear j -ng,  how humble you

are.  You could have come in knowitg,  f rankly,

that ,  you know, overwhelmingly we want you to

cont inue. But vou di-dn' t  have that at t i tude.

You came in wi th humil i ty,  you asked for the
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conLinuat ion of  serv j -ce,  you asked to be

al lowed to complete those things that are so

important to you. You told us to t .he day how

long you had. And I  appreciate that .

And also you t .o ld us that  you are

an opt imist .  You woul-d have thought,  af  ter

a l -  I  that  you '  ve gone through and how hard i  t  '  s

been, that  you would have l -ost  that  opt imj-sm.

You have not.

So t lou are indeed a role model.

You are someone that we indeed are very,  very

proud of  and certainly encourage you forward

for al l  of  the 22 months and 15 davs that

we'11 be honored to have vou.

ACTING PRESIDENT MARCELLINO:

Thank you, Senator Stewart-Cousins.

fs there any other Senator wishing

t.o be heard on t .h i  s i  s sue ?

SenaLor Maziarz,  to cfose.

S ENATOR MAZ IARZ :  Than k \ . /ou ve rv1-*

mrr r-h Mr Pre s ident .
,  

, !L

Gee, I  feel  l ike f rm going to go

against  the grain here.

You know, I  at tended the Senate

Trrr l in j=r. '  r ' - r rmmit | -  ce \ rpr \ /  e l^r l r r  r t ln hrz | -  heU uuaulal  y vv Lvu, v e! /  qpLI !  u l r  pI  LIrE



1

2

J

A

5

5

7

B

9

10

11

I2

13

14

15

L6

T7

18

L9

zv

2I

22

z5

24

25

986

chairman, Senator DeFrancisco. And two of  the

people that  test i f ied in support  of  Lhis

nominee talked about,  praised her for  her

^L' ' : ' r  ' :  r "  ts^ cr i  r rp f  he downtf  Odden aCCeSS tOctr . r r r ILy LLJ yfvs Lrrs uv'

just ice.  And they ment ioned several  groups.

But nobody ever ment ioned access to

j  ust ice f  or  cr ime vict . ims .  Nobody ever

ment ioned somebodv that I rve ment ioned on the

f loor of  t .h i -s Senate numerous t imes, J i11

Cahi11, murdered by her husband, beaten in the

head by a basketbal l  bat ,  had cyanide poison

poured down her throat.

J i11's fami ly,  every t ime I  see

them, they say to he ,  I 'You know, we went

through the system. "  The Onondaga dist . r ic t

at torney did his j  ob.  The tr ia l -  court  j  udge

did his job,  you know. The jurors did their

job,  painful ly did their  job.  And yet when i t

wenL up to the Court  of  Appeals,  the Court  of

Appeals re j  ected the wi l -1 and intent of  th is

body, the Assembly,  and the Governor who

s' i  oned a deafh nena' l fw bi l l  in th is state.

f  implore my col feagues, there's

not a more important decis ion we are going to

*-1-^ ! r^ ' i  ^  "?af t .han this vote hef e f  odarr  Yol It t td-r \c LI IaD ycar LI lar l  Lrr I -  vuLC l lErc uvuqy. fvL

C=ndrrr-o ' i - rancr ' r in l_ inn Serrr i  r -c Tnr-!vv,

(sre) t t1-8910
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healthcare,  educat ion,  a l -1 very important.

Not one of  those votes is going to be more

important than the one that we make on this

nominee.

I  implore my col l -eagues to do

something f  or  the cr ime vict  j -ms in t .h is state.

I t  is  out  of  control .  You saw t .he f  ront  page

of a New York Ci ty newspaper yesterday, dD

indiv idual  murdered 3 0 nannl  o r t - '  i r ty people

he ki I Ied.  L i fe wi thout parole.  I  won' t  get

into one of  the graphic descr ipt ions of  how he

murdered some of those people.

We have a sysLem of select ing

judges in th is sLate where pol i t ical  leaders

get in a back room, they decide who the voters

are going to be able to select  f rom to become

Supreme Court  judges. I t 's  an embarrassment,

i - t 's  unf  a i r .  The court  has struck i t .  down, ds

wel l  they shoul-d.

The judge today at  the Senate

,Judic iary Commj-t tee said that  she supports a

system where lawyers would get in a room, they

would make a decis ion as to who the voters

should choose from. To f f i€,  f  don' t  see any
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dif ference between those two systems. f  th ink

i t 's  e l l t is t  and I  t .h ink i t . 's  undemocrat ic,

and f  th lnk i t 's  an i -nsul t  to the voters of

th is state.

I  wi l l  be vot ing in the negat ive,

Mr.  Pres ident .  Thank you.

ACTING PRESIDENT MARCELLINO:

Thank you, Senator Nlaziarz .

Any other Senators wishing to be

heard? Seeing none, the quest ion is c losed.

fhe quest ion is on the nominat ion

of the Honorabl-e Judi th S. Kaye ,  of  New York

City,  ds chief  judge of  the New York State

Court  of  Appeals.  A11 in favor s igni fy by

^ - . , . i  -  -Dd.yrrry 4yE.

(Response of  "Aye."  )

\CTING PRES IDETJ I  MARCELLINO :  Al-  I

opposed, nay.

(Response of  "Nay. ")

ACTING PRESIDENT MARCELLINO: ThC

Honorable Judge Kaye is hereby conf i rmed as

chief  j  udge of  the Court  of  Appeal-s .

(Extended appfause. )

ACTTNG PRESTDENT MARCELLINO:

Judge Kaye, Lhe chair  wishes to congratulate
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you on your successful  ascension back to the t

bench. You rra i  n i  nar l  we know, by your

daughter Luisa Hagemeier and your brother

A1l-  en Smi th .

We wish you we1l.  We know your job

is a di f  f  j -cul t  one. Godspeed, and do a great.

job,  make us al l  proud. Thank you.

Senator Skel-os.

SENATOR SKELOS: Mr.  President,  I

bel  j -eve there '  s a report  of  the Finance

Commit tee at  the desk. I  ask t .hat  i t  be read

at th is t . i -me.

ACTfNG PRESIDENT MARCELLfNO: The

Secretary wi l l  read the report  of  the Finance

Commit tee.

THE SECRETARY: Senator Johnson,

from the Commit tee on Finance. reports the

f  o l - l -owing nominat ions .

As Commissioner of  the Denartment

of  Labor,  M. Patr ic ia Smith,  of  Brooklyn.

ACTING PRESIDENT MARCELLINO:

Senator Johnson.

SENATOR JOHNSON: Move the

nominat ion .

ACTING PRESIDENT MARCELLINO:


