nmbaﬁon department did

vl of trua threat. Holley
af Omnge, New. York, SDONY
1}-

v lﬂSm:elvod Form 2750
ﬁhmomssvmhhuldmg'
ylgllnst firm'’s co-owner.
-:_lted’Smte.s, SDNY (p. 31,

“;Isma‘n_xis‘tp‘.

state pﬂsons v
Tredtment would last for 12

~_ to 24 months on a residentlal or
- outpatient basls dépending on the

offender. Courts would monitor the
progress of treatment and could

_ Impose a prison term If offenders

fall to complete their regimens. -
“It struck an appropriaté balance

between the need to give judges, |

expanded authority to - » Page$

a Iawyer for the worrian argued yes-

terday at the 'S Court of Appeals
for the Second Clrcuit.

Attorney Mark S. Zald, of Wash-
ington, D.C., sald that Southern

 District Judge Laura Taylor Swatn
_never gave him the opportnnity

to file miaterials that woiild:allow

"him to challenge the CIA's motion

to dismiss hls clieht’s g:ase baséd
on the assertion tdisclosure of

‘ ence :"‘ Ui 3

But Assistant US. Attorney Sarah
Normand argued that Judge Swain
was correct inJanuary 2007 when she

-dismissed the sulf brouglit by Jane
Doe against the agency afier review- |

Ing classified materials in camera, ,
Ms, Doe’s husband wis fired
from.the CIA for a reason that

s classifled but he remains in
“covert” status. The couple claim .
they left the Unlted States: for a .

demanded that she nof d

basis for her apprehenslon to her

medical professional$ while simul-

taneously refusing to provide her

with alternativé treatment.”
Cla!mlng that Ms. Doe Is suffer-

ing from “severe-emotfonal dls-

tress” as a result of her liiighand's
firing; the couple is seekifignoney

. danfages, injunctive an¢l declara-

tory relief. _-% Pages

Ap p lic’“ﬁt‘s fOrCO rt of

JOHN F. O'MAR?

,' :right, chaitman of the Commlsslon on Judlclal Nomlna- g

tlon, chats with Senate Judiclary Committee Chaltian John F. Sampson ;

~a after yesterday 5 hearlng on the selection process '

sion on Judlcial Nomln'

' Court of Appeals

BY JOEL STASHENKO
ALBANY

THE CHAIRMAN of the

Elmira attorney JohnjF C
told members of the Senate fudicia-
ry Commilttee that only 17 people,

three of them women, submitted-

-applications for the mogt presti-
gious judiclal post In the state,
chief judge. That was down dra-

matically fromthe 46 applicatians.

the commission recelved for a 2003
opening on the Court of. Appeals.

‘- am concerned,” Mr.'0’'Mara
sald. “The commission Is con-
cerned,”

Mr. O'Mara testified at the sec-
ond of three or four planned hear-

7 ;¢\/.. .@/M-—) %  5 };@@9

s Fling, Nonintng Pl T o

ings prompted by unease about
the diversity of candidates on the
commission’s nominee lists.

© Mr. O'Mara said in an-Interview
afterthe hearing that the shallower
applicant pool, has reduced the
numbers of minorities and women
applying for the Court. - -~ -

~ “As the pool of applicanits goes

; 'dpwn the diversity goes down,”

Mr..(’Mara sald. “The nurmber of
women has gone down.”
_ Atthe hearing, Senator John L.

- Sampson, D-Brooklyn, the panel’s

chainman, said he continues to find
it “troubling” that the list of seven
candidates from which Governor
David A. Paterson neminated Judith
S. Kaye’s replacement contained
only the names of men, sixof whom
are white (NYLJ, Dec. 2).

'Mr. Sampson sald. that true
or not, the all-male list created
a perception that the commls-
slon sought to exclude  » Page7
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Applicants

« Continued from page |

women and Is not committed to

diversity. Every list for openings
onthe Court in the last four years
has included at least one woman,
Mr, Sampson noted,

‘It may not be reality, but
sometiines perception s reality,”
Mr. Sampson said, “There Is a per-
ception that something else was
going on.”

Mr. O'Mara cautioned, “ would
not read anything into that" and
pointed out that, as the commis-
slon was screening and interview-
ing candidates last year, four of the
seven members of the Court were
women . All were nominated to the
Court’ by the commission.

With Judge Kaye's retlrement on
Dec. 31; ‘the six rernaining Court
mermibers include three women,
one of them Hispanic, and one
black male.

In piﬁepar'ed testimony submlt-
ted to'the commission, Mr. 0'Mara
called ‘the 'Court's diversity a
model for the nation.”

* Mr. O'Mara said there 1§ n6 con-
sensus among the 12 commlsslon
members or its staff about why

“there is dim!nished interest In
| being of the bench.”

"He suggested that one factor
could bé judicial pay, reflected
both 1n the “disparity” between

what judgés and top private legal K
. Practitioners éarn and the fact that

state judges have. gone 10 years
without aralse.
Mr O’Mata hastened to add,

however, “It's not a good time to
be talking about salary increases”
given the poor state of New York's
budget.

Mr. O'Mara said federa] judge-
ships, with higher pay than state
judges ($165,200 for district jucg-
es), tegular cost-of-livingdncreases
until recently and lifetime appolnt-

ments, could also be diminishing

the applicant pool for the state s
highest court,
Mr. Sampson dlsmlssed Mr,

O'Mara’s suggestion that the

Judicial pay scale in New York is
narrowing applications. He noted
that an associate ;udge or the
Court, with.a salary of $151;200,
still makes considerably more than
the $144,000 of an Appellate Divi-

slon justice or the $136,700 of a

Supreme Court Justice.

Instead, he asked whather a
core group has come to submit
applications for opening after

opening on the Court and others -

do not apply “because they think
they have no opportunity to get
through the commission to even
bé nominated?” ~

Mr. O'Mara conceded that “a
Jot of the app’hcants are the same"
from opening to opening.

Senator Aridrew J. Lanza, R-
Staten Island, asked Mr, O’Mara
whether the comuiission takes the
ethnicity, race or gender of candi-
dates infb account whenscreenmg
riominges.

Mr.'O'Mara sald commission
members are statiitorily obligated

_to.consider candidates’ tempera-

mient, character, professional apti-
tude and expenence when welgh

ing nominees, but that diversity is
also a factor,

Mr. Lanza asked Mr, O'Mara that
if two candidates’ qualifications are
equal, should race, gender or eth-
nicity “tip the scales” In favor of a
minority or female?

“Speaking for myself, yes, Mr.
O'Mara replied.

By law, Mr. O'Mara and other
members of the cammisslon are
barred from discussing individual

candidates considered for Open-_

ings

Propo'séls for Change

As Corporation Counsel Michael
A, Cardozo of New York City did

last week when addressing Mr.
Sampson's committee, Mr. 0'Mara

urged lawmakers to m6ve cau-

tiously wher conmdermg changes
in commission procedures

Mr. Sampson said somie pro-
posals under consideration are to
expand the size of the lists handed
up to governors to ning or more
candidates from the cunent three
to sever,’

Mr. Sampson said lt alsd has

"been suggested to expand the com-

mission to 15 members rom 12. He
sald that would make It harderfor a
blo¢ on'the commission to “hijack”
the proeess by refusing to vote for
a candidate, denying him or her
the two-thirds vote necessary to

. make it onto nominating| lists that

go to governors.
Currently, fout of the commis-
sion members are picked by the

governor, four by the chief 1udge’

and one each by the majonty and

minority leaders Df the Senate and
Assembly. - :

In genetal, Mr. O'Mara said, since
its creation in 1977 the commJSSLon
has expanded the diversity of the
Court of Appeals by its nomination
of four women—lncluding oue His-
panic—and three blacks. .

“I think the system has worked
very well,” Mr. 0'Mara sald. .

Mr. O'Mara, a partner: with "
Davidson & O'Mara, will comiplete”

his third, four-year term on March
31, An appointee of Iormer Gover

JOHN O'MARA’ !est|ﬁe3 yesterday before the Senate Judict ary Committee in Albany,

nor George E. Patald, Mr O'Mara
said It is timg for him to step down
from the unpaid post. Mr. Paterson
will choose his replacement.
“Twelve years Is enough,” said
Mr. 0'Mara, who suggested that
limiting the members’ tefms might
inject new blood on the panel.
. Mr.Sampson said yesterday he s

not yet sure when he will schedule |

a confirmation hearing for Appel-

-late Division, First Department Pre-

siding Justice Jonathan Lippman,

‘who was ultimately nominated by

Mr. Paterson to ﬁll the chief judge’s
seat,

Mr. Sampson continued to say
he has no problem with Justice
Lippman's riomination. )

“Our concern is not with the
selection of. .Ionathan Lippman, it's
about the process,” he sald.

The Senate is réquired to accept | .

or reject the governor’s nominge
by Feb. 13, but théreis no pena Ity
it misses the deadlme

{

@ I Joel Stashenko@in cislverne_dla,com




