
CTTY COURT OF T}]E CITY OF WIIITE PLAINS

COUNTY OF WESTCI{ESTER
- -x

JOHN MCFADDEN INdCx #SP,1 502/07

Pet i t ion,  PETITIONER'S
REPLY AND OPPOSITION

aqainst- TO CROSS-MOTION

ELENA SASSOWER

_ l":o:"1":': _x

Leonard A. Scl-afani  hereby af f i rms under the penal ty of

-^*-" .^- '  t^ l lows:
PerJL{ry a- !u

1 .  . I  am an at torrrey duly admit ted to pract ice l -aw before

the Courts of  the State of  New York.  I  am a member of  the f i rm

of Leonard A- Scl-afani  P.C.,  at torneys for pet i t ioner.  As such,

r  rm €. .1 '1 - ,  €-mi l iar  wi th thr .e facts and circumstances .qrrrrorrnd- i  noI  d, l l l  !Lt_!_rv Io l t t t I Ia!  wILI I  Lrrg !quLJ qrru u! !9urLLDLqrl9s- 
-u! !uur lurrru

th is matter and herei-naf ter  set  for th.

2.  I  submit  th is af f j - rmat j -on in opposi t ion to respondent 's

cross-mot ion:  seeking to have this matter referred to the

Divi-sion of Housinq and Community Renewal for determination as to

whether respondent is a protected tenant under the Emerqency

Tenant Protect ion Act ( the r \Act")  or  other regrulat ion;  grant i -ng

iuclcrment '  d i  srni .q.qi  nrr  f  hc nct i t j -on under var ious sect iorrs of  CPLRJ esYsrvrr



5321 1 (a);  grant ing sunmary judgement to respondent,  grant ing

costs and sanct ions as against  your af f i - rmant and referr j -ng your

af f i rmant to the Appel- l -ate Div is ion/s Discipl inary Commit tee. f

a l -so submit  th is af f i rmat ion in fur ther support  of  pet i - t ioner,s

mot ion herej-n and in repry to respondent 's opposi t ion to i t .

The Premises Are Not Requlated Under The EPTA;
No Referral To The DHCR Shou1d Be Made

3. There is no quest ion that the premises herein are not

subject  to the Emergrency Tenant Protect ion Act;  nor is there any

quest ion that respondent is not protected thereunder or und.er any

other rent requlatory statute.

4 -  As set for th in the pet i t ion herej-n,  at  paragrraph 1 3

thereof,  the premises in quest ion are not subject  to the

Emerqency Tenant Protect ion Act,  rent  control-  or  to the Rent

Stabi l izat ion Law of 1969, as amended, or to any other rent

regruJ.at ion because the premises is a coop apartment,  the shares

in the coop corporat ion that owns the premises and that are

appurt e-nant there Eo hav-ing been solcf bf- the -c-ooF?= 

-p--nso.-l--n-an- 

-

arms length sal-e to pet i t ioner,  who was, at  the t ime, a bona f ide

purchaser,  as and for pet i t j -oner,s actual_ residence.
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5 -  Annexed hereto as Exhibi t  r rA, '  is  a copy of  a Resorut ion

adopted by the common counci l  of  the c i ty of  whi te piains,  New

York on September 9,  1992 ent i t l -ed , 'Resolut j -on Removingt owner-

occupied condominium and cooperat j -ve uni ts f rom Regulat1-ons under

fhe FmornonnrtLrrs l r l lsr  9elr t -y Tenant protect ion Act of  197 4 . , ,

6 -  The common councir  of  the c i ty of  whi te plains was

empowered to determine what housinq accommodat ions woul_d be

subject  to the Emercrenorr  rFs^3nl  protect ion Act or other rent

requlat ions pr. l rsuant to the Act.

7 '  As the Resolut ion makes cl-ear,  the Common Counci l -  of  the

City of  White pl_ains determined that:

twl  i th the except ion of  uni ts r-eased to tenants who are
lncome el igr ibre under the federar-  sect ion g Rental
subsidy prog'ram, the regulat ion of  rents for  owner that
occupy cooperat i -ve and condominium housing
accommodations pursuant to the Emergrency Tenant
Protect ion Act of  i974 does not serve to abate the
emerqency declared by the common counci l  0n July 2g,
1977 and therefore,

lhe A-ct  wi th the except lon uni ts l_eased to tenants whi
r rave been cert i f ied by the White pl-ains Sect j_on g of f rce
as-belnq-fncome el- iqi f iLe under-fn-o faa *1..==-.- .-
income el iq ib i l i ty  requirements which cert i f icat ion
shal- l -  be made annual ly- (Emphasis added)



8. The Resofut ion def ines an "Owner-Occupied Condominium

and Cooperat ive Uni t"  as:

Any condominium or cooperat ive dwel l ing uni t  which has
been or is occupied or intended to be occupied by an
owner,  propr ietary leasee or sharehol-der as his/her
pr imary residence, which uni t  has been the subject  of  a
closi-ngi  under a cooperat ive or condominium offer ingr
nl an r^rh i  r -h r- ' l  ns i  nrr  nr-r-rrrrcd a f tcr  f  hc n ' l  an was dec]-aredvfqrr t  vvrrrvrr

effect ive by the Attorney General-  and which is now or

may be rented to a tenant af ter  the ef fect ive date of

the cooperat ive or condominium plan, and i -n whj-ch tenant

is not covered as a non-purchasing tenant under General

Business Law S352-eee-

9.  The Resolut ion al-so def i -nes the terms "Owner" and

\ \Prnnr icfarw T,o:qop" -  rFsnF-1- i rzclw- As fOIIows:! !vP!r-uu!f  luuJve t  rv lyev I  sp

Anr.r  nerson whn i  s f  he nrrrr :haser.  ownFr . r  r - r ranf oo . t f  a
.^r l ]  yEr rvr :  /  vvvrrv!

condominium deed or the sharehol-der of a cooperat j -we

^^rn^r=.1- inn 
(ar J-ho Prnnr ioJ-arrr  T.oeqoo 6.€ =rrr  r rn i f  i '\  vr  or  any unrt  l -n a

bui l -d ing owned by such corporat ion) and who occupies or
intends to occupy a condominium or a cooperat i -ve uni t  as

his/her pr imary residence or the immediate fami ly of

such person as def ined in the EPTA;

and

\Ta]-" . r r ' l  
^^--an /c\  n:mori  aa <rrc l r  in l -ha nrnnr ia l - : r r r  l6--^NctLLl !d, I  PErSLrrr \p/  r rq l r leu qJ puurr  r f , r  Lrrs IJ!uIJ! fELo!J IEo-E

to a cooperat ive uni t  and al- l  natural-  person who are
- l  erra ' l Iw ent i f  ' l  ed fo or:ct tnw fhc r-nnncraf ive uni t  wi thoutf  s\Jqf  f  

_ l '

Board of  Director approval  under the terms of  the
nrnnr i  ef  a rv ' l -ease .
t / r  v i / !  +v eq4 

J 
J

l { l  ln t f ra 
-ac6 

f l  6ro 11AT-1 T- ' l  a lnFf 

- f iar ]  

11- l ' l  Oal  f  nA l1]^amf qaq f  n
I  E"

quest ion,  Uni t  2C aL 16 Lake Street,  White Pl-ains,  New York,  dS

his pr imary residence and as the pr imary residence of  h is fami ly



before he purchased the apartment f rom the sponsor,  Hale

Apartment Corp. ,  on Augrust  2,  1983, in an arms length sa1e,

pursuant to the cooperat j -ve of fer ing plan for the conversion of

16 Lake Street to cooperat ive ownershi-p,  that  was accepted for

f i l ing by the Attorney General-  on January 17 ,  1 983, and af ter  the

plan was decl-ared ef  fect i -ve -

11 -  Mr.  McFadden and his fami ly resided in the premises as

t-heir  nr inr : inal  resi-dence frOm before he nrtrr :hascd fhe nremiscqt re yur utrqDgu Llru I / t  
gr t l !JgJ

unt i l -  shortry before he determined to sel- l  the premises to

respondent in 1986-

12- Annexed hereto as Exhibi t  r \8" are copies of  pet i - t ioner/s

stock cert i f icate,  the pet i , t ioner/s propr ietary lease for the

premises, and other rel-ated documents which evidence the

foregoing.

1 3 -  Annexed hereto as Exhibi t  1\C' ,  is  a copy of  the Fi f th

Amendment to the coop Offer ing PIan that ce.r t i f ies that  the plan

TrTa a :n^6nt-  or ]  
- ia^ izA 

e^l-  +^r.F h--  - -!vr  ! r r r r rg oo d.bbV€-S-et- for fh.

14- Respondent makes no cl-aim that she was, of  is ,  cert i f ied



as income el ig ib le under the Federal  Sect ion 8 Rental  Subsidy

Programr'  nor has she ever been.

15. Under these circumstances, there can be no quest ion that

fhc nrcmise.q is not srr l ' r ier : t  to the EPTA or other rent recnr latorw

statute;  nor does respondent ident i fy any author i - ty under which

she could c la im rent regulatory protect j -on.

16. Respondent 's cross-mot j -on insofar as i t  seeks a referral-

of  th is matter to the DHCR to determine whether the premises i -s

subject  to the EPTA or other rent regrulat ion is dis ingenuous at

:
best -

1l -  Respondent made apol icat ion to the DHCR upon receipt  of

the pet i t ion herein seeking an order determining that the

premises are subject  to rent regulat ion.

'1  B.  By decis i -on dated August 28, 2007 (Exhibi t  \ \H" of

respondent/s cross-mot ion),  the DHCR decl ined to do so. Instead

it rul-

mr^^ --++^- -^€^--^ j  
+^ ;  

-

under the jur isdict lon of
f  n rafar arnt t r  ^^nhl  

r i  n{-  f  n
LU !  E!s!  jvu!  UL,r I t t IJJd,J-rrL L(J

vorrr  annl ' i  cat ion does not come

th is of f ice,  but  you may wish
a court  of  competent



jur isdict ion.  The complaint  wi l l  not  be addressed by
this of f ice s ince a court  of  competent jur isdict ion is
now reviewing [respondent 's]  case.

19. Respectful ly,  the appropr iate forum for the

determinat ion that respondent seeks is th is Court  and the

appropr iate determj-nat ion on the issue that respondent at tempts

to raise is that  the premi-ses is not subject  to the EPTA or other

rent recruf  at ion.

Pet i t ioner 's Appl icat ion For a Defaul t  Judcrment

20 -  Pet i t ioner wi thdraws his appl icat j -on for  a defaul t

judgrment on the qrounds that respondent has not t imely answered

the pet i t ion herein-

21. At the t ime that petJ-t ioner made his mot ion,  nei ther he

nor your af f i rmant was aware that the Court  had granted

rosnondanf ' .q rocrucst  for  an extensi-on of  t ime to answer the

*^r . .1 r . . l  ^-PE Lf  Lrurr .



22. A recent review of  the Court /s records reveal-s that  i t

had.

Pet i t ioner Did Not Receive and has Not Received

Pavment of June's and JuIy Use And Occupancv

23. Respondent,  apparent ly,  does not apprecj-ate the

r . , r  €F^-^-^^ 1-^+-.^^-  ^^^,  -  -occi  nt  of  a r :heCk and One /  S rcr-oi  n l -  nfLr_Ll- ] -e j rcI IUc IJCLWCeII  LJILC J revsryL v!  q vr lEu^ ArfU \J l fs 5 !EusruL u!

oavment thereunder.

24. As ref l -ected in the t ranscr ipt  of  the proceedinqs on

July 16, 2007, (Exhibi t  r \ I "  to respondent/s cross-mot ion)

na1- i  i - ' i  nnar no\zor dan i  od rocoi  nf  nf  tho chor ' l rq qanf hrr  raqnnndan{-

for  rent for  the months of  June and July,  2007. Rather,

pet i t ioner asserted that he did not receive ' tpayment" of  rent  or

l rsc and ncr: l r r1anr- \ . r  fnr  tho.<g months becatr .se he- fhrorrcrh v.r ' r r
Jvur

aff i rmant,  prompt ly returned to respondent the checks that she

had sent to pet i t ioner as evidenced by the documents annexed to

pet i t ioner/s wi th in mot ion at  Exhibi t  \ \C" thereof .

25.  Moreover,  the t ranscr ipt  p la i -n ly evidences the Court ,s

direct i -on that respondent stop payment on the two checks that she

had sent to pet i t ioner ( the return of  which she has denied



receiv ing) and send new checks that pet i - t ioner could accept

wlthout prejudi-ce -

26. Respondent fa i l -ed to do so as of

date of  the proceedinqs but misrepresented

had-

fL^

to

Arrcnr.sf  2.7 adiourn**J '

the Court that she

27. In court  on August 27, 2007, upon the Court 's  d i rect

inquiry,  respondent insisted that in complaince with the July 16,

200' /  order,  she had al-ready sent new checks to pet i t ioner for

June's and Jul-v/s rents- She did so at  the same t ime that she

was seeking an extension of  t ime to respond to pet i t ioner/s

mot ion herein and i -n order to secure i t .

.28.  The Court  granted the extension but expressly

condi t ioned that grant on respondent 's providing of  proof on the

adjourn date;  September 6,  that ,  ds of  the date of  the August 27,

2007 proceeding, she had compl ied wi th the July 16, 2007 order

and had.,  by then, tendered new checks to pet i t ioner as use and

occupancy ror June

29. Respondent has provided no proof that  she did so,  and



cannot provi-de such proof because she did not.

30. Her representat ion to the Court  in order to induce i t  to

grant her the extension of  t ime that she sougtht  was fal-se.

31. By fax recej-ved from respondent on Augrust  31, 2007

(Exhibi t  "D" )  ,  respondent wrote to your af f i rmant stat ing that

^L^ +L^- -  scndi  nrr  nef  i t ioner two Cher-ks rcn' l  ar- ' i  ncr herJl f t i  Wa- t  L l fEI f  ,  Dsrrul l ry PsLrLlv l IE!  LWv Ulrsu^p !9I / lqUI l r \J rre!

ear l - ier  two but was deduct inq $30-00 from each of  the two checks

as bank chargres that she cl-ai-ms to have i-ncurred for stopping

payment of  her ear l ier  checks.

32. Pet j - t ioner has advised that,  ds of  today's date,  he has

not received respondent 's al leged two new checks or,  obviously,

any part  of  the payments that were due for use and occupancy for

r . - ' ' r - -  ^*r  n ' - - . -sf  -  wi fh nr wi thout deduct ion.u u]y aI Iu nu9 uJ U t  vv r  Lrr  v!  vv -

33- Even i f  Pet i t ioner had received such checks, respondent

wou.l-d have fai l -ed to have tendered the appropriate amounts and

woulilnb t 
--have 

p aLd any-- par f o f- t-ho s e ainount s as -oT the-dat-il t hat

shc rFnrFqFnfed to the Court  that  she had a' l  readv fcnclercd hcrs+! euuf LErtue! es rr9r

new checks.

10



34- Accordj-ngfy,  respondent 's cross-mot ion and opposj- t ion to

pet i t ioner 's mot ion must be str icken and pet i t j_oner,s mot ion

herein must granted on respondent/s defaul t .

Pet i t ioner,s Mot ion fs Not Defect ive

35- Respondent c la ims that pet i t ioner 's mot ion is defect ive

because i t  is  not  supported by the af f idavi t  of  pet i t ioner-

36- Pet i t ioner/s mot ion is one seeking dismlssal  of  defenses

pursuant to GPLR 5321 1 on the qrounds that the respond.ent,s

answer raises "defenses,,  that  are def ic ient  as a matter of  law

and/or based upon respondent 's own documentary evidence as she

annexes to her cross-mot ion wi thout the need for the court  to

determine the factual  issues that respondent at tempts to raise in

her answer-

37 -  Addi t ional ly,  pet i t ioner himsel f  herewj- th submits his

own af f idavi t  1n which he at tests that  a l l 'of  the statements in

pet i t ioner/s mot ion are known by him to be true and incorporated

by reference therein.

11



The Pendency of Anv Open Proceedinqs Between
the Part ies Herein Does Not Bar These Proceedinqs

38. As set for th in pet i t ioner 's movinq papers,  dDy pr ior

proceedings between the part ies that  remain open as of  today's

date proceed on facts and qrounds other than those that

pet i t ioner herein rel ies upon.

39. Here,  pet i t ioner rel ies in support  of  h j -s pet j - t ion upon

a state of  facts;  to wi t ,  an oral-  agtreement,  that  had been

modif ied over the course of  the last  fourteen or so years,  orr

1 ^^^^^. . i  ^-severdr oeeasions, pursuant to which pet i t ioner ag'reed to

:
respondent 's possession and occupancy of  the premises at  issue in

exchange for monthly payments of  rent .  This state of  facts was,

and is.  d i f fcrent than and occurred subsecrrrenf fo.  l -h^ - ' r1^^^^-e I  vr  Erf  L Lrrqal  qr lq )syqsrrL Lv,  Lr lg o] f  €\ jE:Ll

events support ing the pr ior  proceedings referred to by

l^- . t -
!  g-UUIAUEIIL.

40- Under these cj-rcumstances, the pr ior  proceedinqs are no

bar to pet i t ioner 's instant proceedinqs regrardless of  whether

they are open or c l -osed-

41- Here,  i t  shoul-d be noted that,  i f  there are open cases

IZ



between the part ies,  respondent 's own admlssions would actual lv

ent i t l -e pet i t ioner to the same rel- ief  as he herein seeks und.er

his pet i t ion herein-

42- At paragraph "178" of  her cross-mot i -on, respondent

:  I  I  aaac { .h =f  t 'sole basis for  f  her l  occlrrqr lsy=D LrroL ' 'sore .oasl-s rL- Lr-v!  J ---*pancy/ as set  for th brr

fherJ Answer is the october 30, 1986 occupancy agreement pursuant

to the contract  of  sa. l_e, , .

43- r f  such were, in fact ,  the case, pet i t ioner wour_d be

ent i t led to evict ion of  respondent because, ds the court  in the
:

proceedinqs to which respondent refers 1n support  of  her defense

held,  and as is obvi-ous from the express terms of  the occupancy

agrreement i tsel- f  ,  the term of that  aqreement expired upon the

denial-  of  the coop Board of  Director,s refusal-  of  i ts  approval_ of

respondentrs purchase of  pet i t ioner,s apartment.

'44.  At  paragraph *155" of  her cross-mot ion,  respondent

states that  of  the cases on which she rel- ies to support  her

N F i r s t a f f i rrn a t i v e O e f rn 5 et--{ o n Iy-*651-IS9, v,rm-c-h-w a s a ga-i n s f-

l respondent]  and [her]  mother,  remains open, the other two cases

were dismissed - , '

4-



45'  r t  appears that  case 651/8g has never been formal_ly

closed- The status of  that  case as of  1992 was that there was

pending a moti-on for summary judgrement agrai_nst respondent based

upon pet i t loner 's c]aims that respondent/s ent i t lement under the

temporary occupancy aqreement contained in the part ies,  contract

had expired when the coop Board of  Directors refused i ts approval

of  the sale of  the apartment to pet i t ioner.

46 '  Al- l -  of  the papers necessary for  the disposi t ron of  the

mot ion had been submit ted;  however,  the court  e lected to hord i ts

determinat lon of  the mot i -on in abeyance pendinq a f inar decis i_on
:

of  the federal  court  in respond.ent,s sui t  there c la i_mrngr,  lnter

al- ia '  that  the coop Board had i l legra1ly discr imlnated agrai-nst  her

'n 
denyi-ng her appl icat ion . to purchase the apartment -

47 -  rn i ts decis ion dated December i7 ,  jggl  ,  in the 65r /gg

City court  case, upon pet i t i -oner/s mot i -on for surnmary judg:ment,

the court  expressry ruled that,  because the outcome of

respondent 's appears of  the jury verdict  ana 3udgement of  the

f e d eT a I c o u r t-Eq aInEE-Ee r wo u Id-b- e -di s p o s ft-:ve o f *F 
e-t-i-tj6n e--, s-

motion for summary

ccl l -ateraf  estoppel

;uoqment under the doctr ines or

and issue preclusion, the Court

res judicata,

woul_d stay

'1 A
l=



determinat ion of  pet i t ioner/s sunmary judgrment mot ion unt i l

respondent's federal- appeals were f inal ly determined

48. In so rul ing,  the Court  stated that ,  r f  respondent

fai led. to succeed in her appeals of the federal jury verdict and

judgrment against  her,  "pr incj-pals of  res judicata,  col lateral

estoppel  and issue preclusion woul-d apply" and " I i ]n that

situation we woul-d grant the instant motion for sufimary judgment

forthwith.  "

49 -  The Court  a lso found that al l  of  the papers on

petit ioner/s motion for summary judgrment had been submi-tted and

d.enied respondent/s request to supply addit ional papers in

opposi t ion to the mot ion.  A copy of  the December 17, 1991

decis ion of  the Ci ty Court  in case 651 /89 is annexed hereto as

Exhibi t  r \E".

.50.  Respondent 's own papers demonstrate that  she has

exhausted al- l- of her appeals of the judgment and verdict against

her in her federal  l i t igat ion and that she prevarLed on none ot

them-

15



51. To the extent that  respondent c la ims that th is Court

should decide the open pr ior  case against  her,  pet i t ioner

in that  appl icat ion and requests

December \J,  1991 decis i -on above

that,  in accordance with

i  r lonl-  i  f  i  aA {-  l ra r ' -atr f  ar=n#lssl lL! ! rsqr Lr lg uuul  L \J!  ct I IL

summary judgment to pet i t ioner on his pet i t ion seeklng a warrant

of  evict ion against  respondent f rom the subject  premises.

52. Respondent can not be heard to complain that  subsequent

j  o ins

. . i  +^
ILJ

:nroomanfq nr

: f f i rm:I i rzaIrr

53

Answer

events should al ter  th is resul- t  s ince she now

asserts that  she remains in occupancy of  the

premises at  issue under the temporary occupancy agreement that

was the subject  of  the proceedinqs in the 651/89 case and not

under any subsequent agreement,  express or impl ied,  wr i t ten or

nr: l  l . ro1-r^zoan l - l ra n:r f  i  oq f  o-ni  n
V! qa 

,  9e LWgEII  uI lE Pu! Ll9J r IE!  EI I I  
-

She also seeks on her cross-mot ion and throuqh her

to preclude this Court  f rom rul ing on matters the subject

^F r t r -^ ^, ,1^-^^, ,^--U! LI :E 

-U!-EUUEIIL 

EVEIIL-

whatewer urt  may determine that i t

should do with respect to the "open" pr i -or  case between the

part ies,  i f  i t  i -s in fact ,  st i l l  "open",  the Court  is  not

to



precl-uded from adjudicat ing the instant proceedings and should do

This Court  has Subiect  Matter Jur isdict ion Over These Proceedinqs

55 Respondent contends that her "Thi-rd Aff i rmat ive Defense, '

of  the. l -ack of  subject  matter jur isdict ion shoul-d not be str icken

based upon her c la im that,  by the part ies '  contract  of  sale,  they

agreed that the temporary occupancy agreement included therein

would not create a landl-ord-tenant rel_at ionshio-

56. As j -s stated i -n pet i t ioner 's wi thrn mot ion,  pet i t ioner

herein seeks evict ion of  respondent as a holdover on oral

aqreements pursuant to which respondent occupied the subject

premises as pet i t j -oner 's tenant subsequent to the cance] l -at ion of

the contract  of  sale and the expirat ion of  the term of temporarv

occupancy aqreement contained therein.

57. That respondent denies that  such wasf or is,  the case r-s

f fcJe

Peti t ioner i -s the master of  h is pet i t ion

4-
t l

r . r rnr-ood i  nnq



58 .  Moreover,  despi- te respondent 's bald denial-s ,  the

documentary evidence that she submits as part  of  her own answer;

to wi t ,  the contract  of  sale and var j -ous correspondence between

hor and nct i f ioncr-  n la ' in l - -  ^^L^tr- ' r ' i^1^^^ both that  the term of ther rE! qrru 
IJE ur L+vrrv* ,  I /+$+--+-Y C- Ld.JJI- l -DLICJ

I  amnnr:  r r r  a\ i i---upancy agreement had expired upon the deni-al- of the

coop Board of  Directors 's refusal-  to approve the sal-e of  the

premj-ses to respondent and her mother,  and that,  subsequent ly

respondent agreed to pay, and did pay, monthly rent to pet i t ioner

in var ious amounts as the part ies f rom t ime to t ime agreed in

considerat ion for  respondent 's exclusive possessi-on and occupancy

n€ f  ha qrr} .  ron1- nrami qoq

59. In the face of  th is evidence, there can be no issue that

there was, in fact ,  a landl-ord-tenant relat ionship between

ncf i f ioncr and resnondcnf srrk l .seorrenf fo fhe exn- i  raf ion of  the

term of the temporary occupancy aqreement.

60 -  As respondent submit ted the evidence as part  of  her own

i

pleading and rn support  of  her defenses and counterclalms, she is

esfonned from disput ino

evidence.

1B



61 .  Even i f  such were not the case, th i -s Court  woul-d st i l l

have jur isdict i -on over these proceedings on other grounds as

pet i t ioner has set for th in his mot ion herein.

Pet i t ioner Has Joined AII  Necessarv Part i -es

62. Respondent admits at  paragraph "76" of  her af f i -davi t  in

support  of  her Cross-Mot ion that her mother,  Dor is,  "does not now

and did not in the past l ive in the apartment" .

63. Since respondent 's mother was not a party to the

agreement between pet i t ioner and respondent upon which the

pet i t ion is based and is not in possession or occupancy of  the

premises in quest ion,  she is not a necessary party to these

nrnnaar l  i  nnc

Respondent 's ' rFi f  tht '  ,  NSi-xth",  \ rSeventht t ,  NEighth" ,
rrNinth" and $Tenth" \rAf f  i rmative Defensestt  and NFirst t t ,  rrsecond",

"Third" and "Fourth" "Counterclaims" Are Meri t less

64 -  Pet i t j -oner respectful ly submits that  the papers

qr: l ' rmit1-ar l  l . r r r  rcsnondent ' i  n srrnnort  nf  haf  C1OSS-mOtiOn and inr  epI /v l lsvrr  u

r rnnr ls i f inn fo nef i f inner 's mOtiOn rel-at incr fo her sF' i f th/ .
I

ta



r \Sixth",  r 'Sevenlh" ,  "Eighth",  "Ninth" and "Tenth" "Aff i rmat ive

Defenses" and "First"  "Second",  "Third" and "Fourth ' ,

"Countercl-ai-ms" add nothing of substance to the questlon as to

the suff ic iency of  those defenses and counterclaims but s imply

rehash the same meri t l -ess assert ions as respondent raised in her

Answer and as petit ioner ha's addressed in his moving papers

herein.

65. For the reasons set for th in pet i t ioner/s mot ion,  those

"Aff irmative Defenses" and rrcountercl-ai-ms" must be dismi-ssed..

:
Respondent is Not Entitled to Summarv Judqment

66. Respondent 's c l -a ims that she is ent i t l -ed to costs and

sanct ions and that your af f i rmant should be referred to the

Appel late 's Dj-v i -s lon's Discipl inary Commit tee are f r ivolous per

se and not worthy of  any response.

67. I f  sanct lons,  costs or at torneys fees are to be issued

obvious reasons.

20



68. Respondent/s papers

judgment could,  or  should,  be

pet i t ion herein or otherwise-

anf i  ratrz

Dated: September 5,  2007
New York, New York

offer nothing upon which summary

granted to her dismissing the

69 -  Respondent/s cross-mot ion must be denied in i ts
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