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UNITED STATES DTSTRICT COURT

:o:t1"y_o:":"1"1 :'_*:*_":T _
ELENA RUTH SASSOWER ANd DORIS I,.
sAssowER,

Plaint i f fs,
a

-against-
:

KATHERINE M. FTELD, CURT HAEDKE,
LILLY HOBBY, WTLLIAI{ IOT.ONARDI, :
JOANNE IOIONARDT, BONNTE r.EE MEGAI{,
ROBERT RIFKIN, Individual ly,  and as :
Members of the Board of Directors
of L5 LAKE STREET OWNERS, INC., :
IIAT.F: APARTMENTS, DeSTSTO MANAGEMENT,
rNc. , L6 LAKE STREET OWNERS, INC.,
and ROGER ESPOSITO, fndividually,
and as an off icer of 16 I ,AKE STREET :
owNERS, rNC.,

Defendants.
:

- - -x

State Farm Fire and Casualty Company (ttstate Farmrt) moves

to intervene in this action and for a direction that sanctions and

fees payable by the plaint i f fs be

distr ibut ion by fur ther order of

opposi t ion to th is appl icat ion comes

nothing to say about th is dispute. l

88 Civ.  5775 (cLG)

Ir{E}lORANDtt}t DECISfON

paid into court ,  subject  to

the court .  The pr incipal

f rom the plaint i f fs,  who have

Despi te the absence of  any

1 plaint i f fst  opposi t ion is based upon the reverse argument
that they made ear l ier .  Their  or ig inal  argument was that the
defendants should not be al lowed to seek at torneysr fees because
they were.not a real  party in interest  s ince the fees had to be,
in fact ,  paid by their  insurer,  State Farm. They novr argue that
sinee some of the defendants or their  at torneys wish to retain al l
or  a port ion of  the fees awarded against  the plaint i f fs that  there
has been a fraud practiced upon the court. The argument is
fr ivolous.
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neaningful  opposi t ion to the mot ion to inter:rrene, the mot ion is,

nevertheless,  denied. The appl icat ion is,  in one sense, too late,

and in another sense, too ear ly.  The act ion was for al legeC

housing discr in inat ion.  I t  was tr ied,  decided, appealed, and

aff irured a considerable t iure ago. fndeed, even the awarding of

fees against  the plaint i f fs has been f inal ly decided by v i r tue of

the decision of the Second Circuit dated August L3, Lgg2.?

Consequently, there is no action as to which State Farm can

intenrene.

The entire purpose of this intervention is to resolve a

di.spute between the insurance company, thel-r insureds (the

defendants),  and the defendantst  at torneys. As to that  aspect,  the

application is premature. There is no indication that any fees

have been col lected from the plaint i f fs and, in l ight  of  the

plaint i f fsr  past  h istory,  i t  is  a reasonable conclusion that

nothing wil l  be received in the near future and that there may be

extensive proceedings and perhaps addi t ional  at torneyst t ime

expended before anything is. fn order to l-ntervene, a party must

have rran interest relating to the property or transaction which is

the subject  of  the act ion.r '  Rule 24(a) (2),  Fed. R. Civ.  P.  State

Farm had no interest  in the plaint i f fsr  c la ims long since

l i t igated. Whi le they may have an interest  in funds once

t Th" decis ion did cal l  for  a reduct ion in the amount of
the fees to be paid by one of  the plaint i f fs,  a matter which awaits
the issuance of  a mandate by the second circui t ,  but  that  has
I i t t te to do with the issues involved herein.



col lected, such funds do nor present ly exist .  consequent ly,

intervention is denied.

Turning to the reguest concerning paynent of the fees to

the court clerk, that applJ-catl-on Is not opposed by the attorney

for the defendants, who originally created the probren. we do

gather that one of the defendants, who is an attorney but was

represented by counsel retained by State Farrn, wil l  clairn an

interest in a port ion of those fees. we noted in our original

decision ttrat arthough the insured party must make the application

for the fees rrthe monies may ultirnately revert to the insurance

carrier as reimbursement for the fees paid. r opinion dated August

L2, 1991- at  3-4 -  we have not been confronted with the quest ion as

to whether the defendants or their attorneys may craim any part of

such fees'  rndeed, l te are not present ly confronted with the issue
because nothing has been col lected. However,  s ince a potent ia l

issue could ar iser w€ direct  a l l  part ies involved and their

attorneys to remit any pa]rnents made or received to the clerk of
the court, subject to further proceedings between the part ies

claining ent i t lement to such funds.

SO ORDERED.

Dated: White Plains,  N.y.
Septenber 2f ,  J-992

a. '  , lm
GERARD L. GOETTEL

u.s.D,J.
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UNTTED STATES DTSTRTqT COURT

:o:*1"y_o1":*:": :'_*:"_':T _
ELENA RUTH SASSOWER and DORrs L.
sAssowER,

Ij  
p la int i f fs,

-against-

KATHERINE I,[. FIELD, CURT HAEDKE,
LrLLY HOBBY, WTLLTAU IOIONARDT,
JOANNE IOLOF,ARDT, BONNTE LEE MEGAN,
RoBERT RfFKfN, Individually, and as
Mernbers of the Board of Directors
of l-6 LAKE STREET OWNERS, fNC.,

Defendants.

88 Civ.  SZTS (GLG)

IIIEIIORANDI'III DEcrSIoN

HALE APARTMENTS, DeSTSTo }IANAGEMENT,
rNc. , L6 L,AKE STREET OWNERS, rNC., :
and ROGER ESPOSfTO, fndividually,
and as an officer of 16 IAKE STREET :
oI{NERS, rNC.,
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All of the various defendants move to withdraw certain

funds on deposit with the court. The state Farn Fire and casualty

conpany (rrstate Farmrr) moves to intervene and for payment of the

same monies to i t .

The motion to intervene is granted to the extent that it

is necessary in order to oppose the defendantsr motions. However,

an issue is presented which no one has addressed.

state Farm first moved to intervene after this case was

over and the appeal was decided. There was no action in which it

could intervene in that point of t ime, nor were the funds in

question in the possession of the court at that t ine. An issue may

exist as to whether this court has jurisdict ion to decide this

disputer or whether a plenary action between the noving part ies is
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necessary. The noving parties

law on this subject by August

so

to submit memoranda ofare directed

6, 1993.

ORDERED.

Dated: Whlte Plainsl  N.Y.
JuLy 76, 1993

GERAP.D L. GOETTEL
u. s.  D. J.
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UNITED STATES DISTRICT COURT

:o:*:"y_olts:T 3t_n:n_r:*I _
EUBNA RTITH €ASSOWER And DORIS L.
sAssowER,

Pralnt i  f fe,

-againet-

F.ATHERINE ITI. TIEf,D, CTJRT IIAEDKE,
LILLY HOBBy, WrLLrAlr TOIONARDT,
JOAI.INE IOIpNARDT, BONNIE LEE I/IEGAN,
RoBERT RfFKfN, IndlvLdually, and as
Membere of the Board of Directors

a :J I  - l r : , ,_,-{r_, ._.  _, . . i

88 Clv.  6775 (GLG)

HEUoRATpUU pE,cIsrgil

x

aa

of 16 LAKE gtREEf OWNERS; INC. l I
HALE APARIII'ISHtS, DeSfSAO UANAGEMEMI,
rNc., 16 rAKE STREET OWNERS, INC., :
and ROGER BSPOSIIfO, fndtvldually,
and ae arr offiCer of 16 LAKE SEREET
owNERS; rNC. l

Defendf,ntE,
:

*--x

PurEuant to thls eourt I s menorandun deeLsion dated July

L6, 1993, the Partles to the pendLng notion have now brief,ed the

l-ssue of whether thls court has JurlsdtctJ.on to deelde this

disputer or whether e plenary aetl-on between the parties ls

nec€998f]  r

Thie action was qonnenced in Augrust 1988. It wag tried

before a Jury and a Judgnent entered on Mareh 22, 1990. There-

after, the coutr S.npoeed rnonetary eanetions against the plalntiffs.

The plalntiffs appealed the Judgrnent and the sanetJ.ons, both of

which were af,f irued a year otr more ago. .Both the plalntiffs and

their supersedeas bonding conpany opposed payrnent of the sanctLons.

Ultirnately, the bondlng company paid the funds in the anount of

t

a

p-3



592,000, plus tntereet for  a total  of  gtoz,J7o, into court .  The

present dlspute concerns those funds, leEs sorne $1Zro00 paid out to

a party not involved ln this dlepute.

t{hlIe the fund involved in thls dispute arl-ses f,rom the

above actLon, the dispute concerns totally different Lssues and

somewhat di f ferent part les.  f t  ls  qul te elear that  State paf in FLre

and casualty Company eould not have lntenrened ln the oriEinal

actiorr as of rlght and tt would have been preneture to allow a
discretionary l-nterventLon whLLe the action wasr stl l l  pendlng,

since there were no dLsputed funds. rndeed, the caEualty eonpany,

whj.ch paid for counger for nost of the defendants, does not, and
did not, ala:in a rlght to intervene in the original action. They
wish, however, to rrj.nterrreher to craim the remaLninE funds
presentry on depoeit Ln court, They argue that a suretyrg
liablltty rnay be enforced without the necessity of, an independent

action. That is unqueetLonably true, hut the surety here was the
plaintiffs' surety and it has ultfuTrately, albeit reluctantly, paid

the proceeds lnto court. The casualty eornpany further argues that
the court hae the power to dlrect the disposltLon of the funds
pursuant to the AII  T{r l ts Act,  2g U.S.e.  S 16F1. That,  too,  ls
undeniabry true and, indeedr n€ have directed a dlspoeitr.on of a
portion of, the funds as to whlch there is no other elairiant.
However, the abil ity to issue wrlts neeessarrr and approprrate in
the aid of Jurlsdlction does not mean that we have the independent
power to decl-de a new dlspute betweeh different parties concernlnq
di f ferent issues.
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The queEtion of who has the right to the attorneyef feee

ln the current sltuatLon appears to be a unique one. No one has

cited a case Ln poJ.nt. The iesue involved is not a federal elain

and tt dld not orlElnate ln the nueleus of facts whlch were

lit igated in the Jury trial. Indeed, the claLrn dld not exLst unti l

after the federal alalms ln thls action had been disniss€d.

It wouLd seem that there are factual Lssues betweerr the

novants whlch requJ.re both diseovery and trial. An initial isgue

would be the relative rlghts of the easualty conpany end its

insureds under the policy which caused the casualty eonpaily to pay

the costs of legal representation. An additional issue ntght well

be the eontract, written or-oral, between the casualty conpany and

the attorneys vhon it retained to represent many of the varioue

defendants. Ahother possible area of conflict would be the

l"nduetry practices wLth respect to gLtuations such as thls.

Wtrile *." do not believe that the Judlctat Inprovenents

Act of  199o, 28 u.s.c.  S 1367? comprehends entertalning

jurisdlctLon of, eueh clalns, if i t does we would decline to

exereise our dLscretion in determlnlng the dlepute whlch lnvolves

a totally new issue whlch has not been lLtigated before thlE court.

Under the cireunetaneeE I the eourt ftnds that Lt has no

Jurisdiction, much less present abil lty, to decide the conf,l ibting

claims to the fund. A separate clvil action, preEu[ably in state

court ltrnless there is another basJ.e for federal Jurlsdiction) ,
will have to be eorninenced. The funde will be hetd in the courtfs
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depoeltor? unleeE the parties aEree to some other dlsposition, er

a transfer ls ordered by another eourt.

SO ORDERED.

Datedl  t lh l te Plalnsl  N'Y,
Augrust 17, 1993

{ t;w
GERARD I/. GOET1TEL

U.9. D.J.


