
CITY COURT OF WHITE PI,AINS: STATE oF NEw YORK
COUNTY OF WESTCHESTER

JOHN McFADDEN,
pet i t ioner,

-against-

DORIS L. SASSOWER and ELENA sASSowER,

____l::331331!t:__.- - - - - - - - -x

STATE OF NEW YORK )
COUNTY OF WESTCHESTER ) ss.:

fndex #65L/89

DORfS L. SASSOWER and ELENA RUTH SASSOWER, being duly

sworn, depose and say:

l-.  This Aff idavit is subnitted by the above-named

Respondents in support  of  an appl icat ion for  adjournment of  the

Pet i t ioner-Landlordfs mot ion dated October 20, Lggz purportedly

made r fpursuant to CPLR S?2IZ[,  and without prejudice to

Respondentst r ight to subnit opposing papers in opposit ion

thereto,  in the event such appl icat ion is denied.

2- At the outset,  the cpLR provis ion rer ied on by

Pet i t ioner has no bear ing on this mot ion,  s ince i t  is

speci f ical ly appl icable only to act ions in the Suprerne Court .

rnasmuch as th is is a c i ty court  proceeding, the instant not ion

is unauthor ized by such sect ion and should be dismissed for that

reason alone.

3.  wi thout waiv ing jur isdict ional  and other legar

object ions to pet i t ionerr  s mot ion,  Respondents seek an

adjournment thereof for the same reason that this court granted

adjournment previously,  i .e.  Respondents have not exhausted their



appel late remedies.

4.  As Pet i t ionerfs counsel ,  Freder ic Lehrman, Esg.,

should be presumed to know, i t  is the United States Supreme

court--not the Circui t  Court  of  Appeals--whose rul ing wi l l

constitute the ttult imate federal deterninationff .  Such rtult irnate

federal  determinat ionfr  is  speci f ical ly referred to in the Courtrs

Decis ion, dated December 1-9,  199L (para.  i lCrr  of  the Conclusion).

5.  Respondents are present ly in the process of

prepar ing their  appl icat ion for  a Wri t  of  Cert iorar i  to the U.s.

Supreme Court, which wil l  be f i led sometirne next rnonth.

6.  To enable th is Court  to appreciate the ser ious and

substant ia l  issues to be encompassed in Respondents I  Cert ior i

Pet i t ion,  annexed hereto ls a copy of  their  Pet i t ion for

Rehear ing (Exhibi t  r rAf f  ) .

7.  Insofar as sanct ions are sought by Pet i t ioner for

the making of  th is mot ion,  the Court  should be aware that

Pet i t ioner and his counsel ,  Freder ic Lehrman, fa i led to make any

inquiry as to:  (a)  the status of  Respondentsf  federal  case; or

(b) Respondents I  intent ions wi th respect to the subject

apartment;  pr ior  to the making of  th is unnecessary rnot ion.

Thereafter, they refused to return our phone calIs

which vre made to explore the possibi l i t ies of  a mutual ly-

agreeable st ipulat ion which would obviate the burden of  yet

another decis ion for th is Court  to make.

8.  On Monday, November 9th--af ter  f ive days of

wai t ing to hear f rom Pet i t ioner--hre sought to discuss our



conci l iatory intent ions wi th James Glaathaar,  Esq. of  the

BIeakIy,  Plat t  & Schmidt law f i rm, Pet i t ionerrs counsel  in the

federal  act ion.  Mr.  Glaathaar advised us on Tuesday that

Petit ioner was deferring to Mr. Lehrman and that Mr. Lehrman

informed hirn that  he would | t th ink about i t r f  .  As of  12:  o0 noon

today, Wednesday, we have heard nothing from Mr. Lehrmanl.

9.  We must,  therefore,  burden the Court  wi th th is

reasonable adjournment request of Mr. Lehrmanrs motion which is

not only premature, but needless.

L0. Such adjournrnent is not prejudic ia l  to Pet i t ioner,

who himself makes no claim to the contrary. I t  is Respondents

who would be severely prejudiced since their  Cert ior i

application, which they are making pro se, commands their

attention at this t ime--as Petit ioner and his counsel lrere

informed2.

1l-. Respondents have been in occupancy now for f ive

(5) years and there is no just i f icat ion for  summary act lon by

this Court to supersede Respondentst r ight to an rfult imate

federal  determinat ionrr  by the U.S. Supreme Court .  Respondentsl

l -  The unprofessl-onal ,  dJ.shonest,  and prejudlc ia l  behavlor
of Petit ioner and Mr. Lehrman were documented by Respondents in
their  December 17, 1991- Responding Aff idavi t .  rnasmuch as Mr.
Lehrman has now annexed his last  yearts mot ion as his Exhibi t
r rArr ,  Respondents incorporate by reference their  aforesaid
Responding Aff idavi t ,  which should be read in response to such
decei t fu l  document.

2 As discussed in
Aff idavi t ,  incorporated
that  Pet i t ioner and Mr.  Lehrman have del iberatetv and knowingly
sought to impede and impair Respondentsr federar appertite
r ights (see, paras.  7-L5).

Respondentrs December 16, 1991 Responding
by reference, th is is the second t i rne



federal  case is good and meri tor ious--as Pet i t ioner wel l  knows

since he himsel f  was a co-Plaint i f f  in commencing the federal

act ion3.

L2. Respondents respectful ly request sanct ions against

Pet i t ioner and Mr.  Lehrman for their  instant i r responsible and

unnecessary mot ion which plainly meets RuIe l -30.1--2 standards--

being rrundertaken pr i rnar i ly .  .  .  to harass or rnal ic iously in jurer

Respondents herein. Inasmuch as this is the second t irne that

such abusive process has been demonstrated by thelr  act ions,

correct ive act ion by th is Court  is  c lear ly warranted.

WHEREFORE, i t  is respectful ly prayed that the instant

mot ion be adjourned sine die to await  the outcome of Respondentsl

appt icat ion for  a Wri t  of  Cert ior i  to the U.S. Supreme Court ;

and, in the event such requested adjournment is denied, that an

adjournment of 45 days be granted to permit Respondents to f i le a

response to the substant ive issues raised herein wi thout

interference with the preparat ion of  their  r feertrr  appl icat ion,  in

which they are pro se.

t.4{rr
DORIS L. SOWER

f (cerJ ,4r,''(('*Si1..v s<l)r(/'
efore me this
f  November r .992

ELENA RUTH SASSOWER

EJ YIOL'ANO
ffiry hafq 0hre ot Ncw fU*

ttlr. a0c73dt
C[rdfbd ln ylfsllchorter Countv
Gomnlcslm Explne June t, tigL

J

3 the r i t  of  Respondentsr federal  act ion was further
highl ighted by the part ic ipat ion of  the NAACP Legal  Defense and
Educat ional  Fund, referred to in para.  ) .4 of  their  December L6,
l -991- Responding Aff idavi t ,  incorporated herein by reference.
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This Pet i t ion seeks rehear ing of  the August 13, L992

Decis ion Ihereafter r r the Decis iontr ]  by a three- judge panel  of

th is Court  I  | t the Panelrr ] ,  sustaining a counsel  fee/sanct ions

award of  near ly $L00r000 against  two civ i l  r ights plaint i f fs.

The issues involved are of  t ranscending nat ional

importance not only to c iv i l  r ights l i t igants,  but  to aI I

I i t igants,  s ince the Panel  re l ies on inherent power to sustain an

Iextraordinaryrr  fee award (at  6389) against  Appel lants where

standards of  other sanct ioning provis ions were not met--yet

simultaneously fai ls to invoke inherent power to prevent fraud on

the Court  where the standards of  Rule 60(b) (3) were met by

Appel lants in their  uncontroverted formal mot ion to vacate

Defendantsr f raudulent ly procured judgment.  Such discr i rn inatory

use of  inherent power disregards due process, equal  protect ion,

and bedrock law of  the Supreme Court  and this Circui t .

STATEMENT OF THE TSSUES

L. Whether the Decis ion conf l ic ts wi th I .  Meyer

Pincus & Assoc. v.  Oppenheimer & Co.,  936 F.2d 759 (2nd Cir .

1-991),  in af f i r rn ing the award on grounds other than those rel ied

on by the Distr ict  Judge, wi thout support  in the record.  [Pt .  I ]

2.  Whether the Decis ion conf l ic ts wi th Hazel-At las

G1ass Co. v.  Hart ford-Empire Co. ,  322 U.S. 238 (L9441, reaff i rmed

i-n Chambers v.  Nasco, 1LL S.Ct.  2L23 ( t -991),  as wel l  as Leber-

Krebs. fnc.  v.  Capi to l  Records,779 F.2d 895 (2nd Cir .  1985),  in

that,  apart  f rom Appel lantsr  Rule 60(b) (3) mot ion,  courts have

lnherent author l ty to vacate Judgments obtained by f raud. tPt .  Vl

3.  Whether the Decis ion conf l ic ts wi th establ ished

-1-



equitable pr inciples and equal  protect ion r ights in that  i t

fa i led to rule on Appel lantst  object ion that the Distr ict  Judge

did not adjudicate their  r runclean hands defenserr ,  detai led and

documented in their  Rule 60(b) (3) mot ion.

4.  Whether the Decis ion nisappl ies Chambers v.

Nasco, by expanding inherent author i ty to sustain sanct ions in a

case where, unl ike Chanbers:  (a)  Appel lants were denied a

hear ing as to l iabi l i ty  for  sanct ions and the amount thereof;

(b) No detai led f indings were made by the Distr ict  Judge; (c)  the

Distr ict  Judge rel ied on other sanct ion rules--not his inherent

author i ty;  (d)  the Panel  made no f indings that the sanct ion rules

rel ied on by the Distr ict  Judge were inadequate, '  and (e) the

Panel cited no record references to support invoking the inherent

authority of the Distr ict Judge and itself made no f indings based

on independent review of  the record.  [Pt .  I I I ]

5.  Whether the Panelrs interpretat ion of  Chambers v.

Nasco is in conf l ic t  wi th Ol iver i  v.  Thompson, 8O3 F.2d 1-265

( 1-986) and Christ ianburg Garment Co. v.  EEOC ,  434 U. S. 4L2

(L978),  and represents a sub si lent io repudiat ion of  the

rrAmerican Rulerr  against  fee-shi f t ing,  ds wel l  as of  the express

l i rn i tat ions of  28 U.S.C. 51-927. [Pts I ,  I I ]

6.  Whether the Decis ionrs expansion of  Chambers v.

Nasco, supra,  invidiously discr iminates against  Appel lants by

imposing l iabi l i ty  against  them for l i t igat ion conduct of  their

at torneys-- for  which their  at torneys were not assessed. tPt .  IVI

7.  Whether the Decls ion conf l ic ts wi th th is c i rcui t rs

decis ions in Browning Debenture Holdersr Commit tee v.  Dasa Corp.,

*2-



560 f  .2d 1"078 (L977) |  and Dow Chemical  Paci f  ic  Ltd.  v.  Rascator

Mari t ime S.A. ,  782 F.2d 329 (1986),  in sustainlng the imposi t ion

of jo int  l iabi l i ty  upon both Appel lants for  the fu l l  amount of

the sanctions awarded, without differentiat lon of the separate

Iiabi l i ty of each and with no apport ionment based on respective

indiv idual  culpabi l i ty .  IPt .  Iv]

8.  Whether the Decis ion conf l ic ts wi th th is Circui t ts

decis ion in Faraci  v.  Hickev-Freeman co. ,  607 F.2d i -025 (Lg7g)

and invidiously discr iminated against  Appel lant  Dor is sassower

in denying her the opportuniLy to make a showing as to her

abi l i ty  to pay the potent iar  fu l r  r iabir i ty for  the nearry

$IOOrOOO sanct ions inposed.

9.  Whether the Decis ion conf l ic ts wi th the speci f ic

Ianguage of  28 U.S.C 5L927 r  ds wel l  as the standards of  Ol iver i ,

supra,  and invidiously discr iminates against  Iawyer-plaint i f f

Dor is sassower by imposing l iabi l i ty  upon her for  l i t igat lon

conduct when she was represented by counsel, and with no

correlat ion of  the award to any al leged bad-fai th conduct el ther

when she lJas unrepresented or when she was acting pfe se.

r ,  rv l
I  Pts.

10. Whether the Decis ion conf l lc ts wi th Uni ted States

v.  Aetna casual ty & surety co. ,  338 u.s.  366 ( l_949) and this

Circui t rs decis ion in Brocklesbv Transport  V.  Eastern States

Escort ,  9o4 F.2d l -31- ( l -990),  in that  the paner fa i red to rule on

Appel lantsr  Mot ion to Dismiss and threshold jur lsdict ional

object ion that the fu l ly- insured Defendants are not I 'part l -es ln

interestrr  and that any fee award const l - tutes a r fwindfal l r  s ince

-3-



no defense costs were incurred by them. [Pt .  VI ]

l - l - .  Whether the Decis ion conf l ic ts wi th th is Circui t ts

decis ion in New York Asstn.  for  Retarded Chi ldren v.  Carev,  7LL

F.2d 1L36 (L9B3) ,  c i t ing Hensley v.  Eckerhart ,  103 S.ct .  l -933,

1943 (L983),  in that  no contemporaneous t ime records were

subrni t ted by defense counsel  and the Distr ict  Judge fai led to

make specific f indings ldentifylng how he conputed the amounts

awarded, the part icular services being compensated, the

reasonableness and necessity thereof, the number of hours and

rates being al lowed, and that said rates accorded with prevai l ing

market rates in the cornmunity.  [Pt .  vf  I ]

ESSENTTAT FACTS FOR PURPOSES OF THTS REHEARING PETITION

What the District Judge Did:

1-. The Distr ict Judge surnrnari ly denied Plainti f  fs t

Rule 60 (b) (3) mot ion,  rn ischaracter iz ing i t  as rrreargumentrr .

Al though the mot ion was also expl ic i t ly  ent i t led rrFactual

Rebuttalrr ,  and subni t ted in opposi t ion,  to Defendantsr counsel

fee/sanct ions appl icat ions--wi th a fu l ly  documented paragraph-by-

paragraph refutation thereof--the Distr ict Judge treated such

rebuttal  as non-existent.

2.  The Distr ict  Judge assessed Plaint i f fs $92,oOO as

counsel  fee/sanct ions under the Fair  Housing Act,  as amended

after commencement of  th is act ion,  purportedty to reimburse the

rrprevai l ingt t  fut ty- insured Defendants,  who had not paid a dirne

out of  pocket for  defense of  the act ion.

3.  An al ternat ive award was also macle by the Distr l -ct

Judge in an ident ical  aggregate amount under Rule t - t_ ($SO, OOO)

-4-



and 28 U.s.c.  L927 ($42,000) which would come into play sole1y

against  Plaint i f fs--not their  counsel  or  their  former co-

Plaint i f f - - in the event his award under the Falr  Housing Act was

not upheld.  The Distr ict  Judge did not explain the basis of

these two al locat ions.  As to his Rule Ll-  award, he stated:

rrThese sanct ions are not direct ly connected wlth the
fees expended by the defense at torneys, nor can they be
prorated in that  fashion. We f ind that the appropr iate
sanct ion against  the Plaint i f fs for  commencing and
prosecut ing th is rner i t less l i t igat ion to be in the sum
of $50 ,  000 .  t t  1a-37-8 )

Likewise, the Distr ict  Judge did not correlate the $42,000 award

under S1927 to any rrcosts,  expenses, at torneysr fees reasonably

incurredrr  as a resul t  of  any speci f ic  conduct by ei ther Plaint i f f

(A-37).  Addi t ional ly,  the Rule 1-1- or the 28 U.S.C. 5L927 awards

made no dist inct ion between the two plaint l f fs as to their

separate I iabi l i t ies.

4.  In passing, the Distr ict  Judge indicated that he

had inherent author l ty under Chambers v.  Nasco, supra (A-17, A-

241. He did not state,  however,  that  he was then exercis ing such

inherent authority or the amount that would be encompassed

thereunder were he to do so. Nor did the Distr ict  Judge speci fy

any conduct by ei ther Plaint i f f  outs ide Rule L1 and Sl-927 which

would require his inherent author i ty to address.

5.  Expressly rejected by the Distr ict  Judge were

Plaint i f fst  due process object lons based on their  asserted r tght

to an evident iary hear ing before determinat ion of  l iabi l i ty  for

sanct ions and the amount of  the award (A- l - l - )  .

What the Three-Judqe Panel Did:

1-" The Panel  af f i rmed the Dlstr ict  Judgers denial  of

-5-



Appel lants!  Rule 60(b) (3) mot ion by adopt ing v i r tual ly verbat im

his character izat ion of  the mot ion as one for rr reargumentr  (at

6399 )  - -a l though such mischaracter izat ion was exposed as

fal lacious in Appel lantsr  Br ief  (Br.  27-33).  The Panel  d id not

address Appel lants I  r runclean handsrr  defense, which that mot ion

documented. Nor did the Panel rule on the signif icance of the

informat ion and documents crucial  to Appel lantsr  d iscr iminat ion

case, which t t re Distr ict  Judge had al lowed Defendants to wi thhold

without sanct ion,  including: (a) stat ist ical  data as to the

number of Board-approved purchasers who were Jews and/or

unmarr ied women; (b) completed purchase appl icat ions of  aI I

purchasers,  wi th support ing processing informat i -on; and (c)

informat ion concerning the adopt ion and distr ibut ion of  the Co-

Op, s I tGuidel ines f  or  Adnissionrr--expl ic i t ly  appt icable to

purchases by rrminor i t ies or s ingle womenrr (See Br.  16-7 ,  52-3 i

Reply 2L-2,  261 .

2.  The Panel  vacated the Distr ict  Judgers award

under the Fair  Housing Act,  stat ing:

rr .  .  .  the plaint i f ts t  sui t  adequately al leged the
elements of  a pr ima facie case of  d iscr i rn inat ion and
presented a factual dispute for the jury as to whether
the plaint i f fs had proven that the defendantsl
art iculat ion of  non-discr in inatory reasons were
pretextual . . .There is no f inding that the plaint i f fs
did not believe that they had been the vict irns of
discr iminat ion.  Moreover, . . . there is no f inding that
the plaint , i f fs t  had given a fa lse account of  the basic
facts al leged to support  an inference of  d iscr iminatory
mot ive.  Nor is th is a case where the t r ia l  judge
expressed the view that no reasonable jury could have
found in plaint i f f ts favor but reserved rul ing on a
mot ion for a directed verdict  and submit ted the case to
the jury simply to have a verdict in the event that a
court  of  appeals night have disagreed with his
subsequent rul ing to set  aside a plaint i f fsr  verdict ,
had one been returned.. . r r  (at  6394)

-6-



3. Having concluded that Plaint i f fst  case was not

frmeri t lesstr  or  brought in bad fai th,  the Panel  then ruled on the

Distr ict  Judgers fa l l -back sanct ion al ternat ives:

(a) I t  vacated the proposed al ternat ive RuIe LL

award because the Distr ict  Judge fai led to meet the basic

requirement for  i ts  invocat ion:  i .e. ,  he did not ident i fy any

speci f ic  of fending document (at  6395).  However,  the Panel  d id

not remandl,  saying:

rrSince.. . the $5orooo port ion of  the award grounded on
Rule l -1-  is  equal ly supportable by the exercise of  the
Distr ict  Courtrs inherent author i ty,  we need not return
the matter to Judge Goettel  for  a precJ-se
ident i f icat ion of  which documents warranted RuIe l -1
sanct ions.  r r  (at  6395)

The Panel-  thus maintained intact  the uncorrelated Rule l -1 award,

which the Distr ict Judge expressly predicated on his view that

the l i t igat ion was rrmeri t lessrr  (A-38) --a v iew rejected by the

Panel when i t  d isal lowed counsel  fees under the Distr ict  Judgets

or ig inal  basis,  the Fair  Housing Act (at  6394).

(b) Observing that 5L927 was rrdesigned to curb abusive

tact ics by lawyersrr ,  the Pane1 also rejected out of  hand the

Distr ict  Judgers at tempt to impose such sanct lons against  Elena

Sassower,  a non- lawyer (at  63971. Nonetheless,  apply ing 5L927 to

plaint i f f  Dor is sassower because she happened to be a lawyer,  i t

sustained an undef ined port ion of  the undi f ferent iated $42,OOO

l- cf .  U.S.A. v.  Internat ional  Brotherhood of  Teamsters,
where this Court remanded after vacating a Rule 1l- award,
stat ing:  f rAn adjustment to one of  the sanct ions awards.. .would
probably af fect  the underpinnings of  the other,  and rnight lead
the distr ict  court ,  in the exercise of  i ts  d iscret ion to reduce
or adjust  the other award.I  at  L347. See, also,  Sanko, and
Business Guides.
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sanct ion against  her.  This disregarded the fol lowing facts:  ( i )

Dor is Sassower had been represented by counsel  for  approxlmately

hal f  the per iod of  the l i t igat ion2i  ( i i )  The Distr ict  Judge had

never correlated any of the monetary sanction under 5L927 to

speci f ic  conduct by Dor is Sassower (A-37) at  any t imer ( i i i )  The

onlv three instances ci ted by the Distr ict  Judge to support  h is

t t f indingrr  of  bad fai th by elaint i f fs sanct ionable under S1927 (A-

2o-4) were unsubstant iated by the record--a fact  fu l ly  detai led

in Appel lantsr  Br ief  (Br.  25'6;  33-39; 39-40).  Isee dlscussion at
/o- /t

pp.  f f iS hereinl

4.  The Panel  then sustained the balance of  the

$92,ooo counsel  fee/sanct ions award, stat ing:

rrJudge Goettel  expl ic i t ly  re l ied,  a l ternat ively,  on his
inherent author i ty in the port ion of  h is opinion
awarding Rule 1- l -  sanct ions,  see Opinion at  LL,  and in
the port ion awarding sect ion L927 sanct ions,  Opinion at
L8. We may reasonably infer that  he intended to base
the $5orooo port ion of  the award, al ternat ively,  on his
inherent authority, to hrhatever extent i t  was not
supportable by Rule 11, and to base the $42,000 port ion
of the award, al ternat ively on his inherent author i ty,
in the event section L927 was deemed inapplicable to
Elena Sassower.rr  (at  6397-8) (emphasis added)

5.  No f indings were made by the Panel  as to what was

being sanct ioned under the $5oroOO f igure,  the former Rule l -1-

sanct ion award (at  6395-8).  Nor did the Panel  c i te any instance

of conduct by Elena Sassower ent i t l ing an undef ined port ion of

the $42,000 sanct ions under 5L927 to be appl ied against  her v ia

the Distr ict  Courtrs inherent power (at  6397-8),

2 The Panelrs statement that  Appel lants rr f i led their  sui t
pro se in 1-988tt  (at  6389) is one of  numerous ser ious factual
errors.  Both Appelrants were then represented by counsel--as
they were for substant ia l  per iods thereafter.
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6. The Panel  d id not address Appel lantsr  due process

object ions based on their  asserted r ight  to an evident iary

hear ing as to l iabi l i ty  for  sanct ions and the amount thereof,  ds

wel l  as to an i rnpart ia l  judge.

7.  The Panel  fa i led to rule on Appel lantsr  November

29, l -ggL Mot ion to Disrniss,  which was rrreferred to the panel  that

wi l l  hear the appealrr  (order dated December 4,  L991, EX. rrArr) .

PorNT I: The Distr ict Judge did not invoke his

inherent author i ty to fee-shi f t  l i t igat ion costs--which he was in

a posi t ion to do, had he deemed i t  appropr iate.  That the

Distr ict Judge deemed it  inappropriate can be lnferred frorn the

fact  that  a l though he was uncertain that  h is fee-shi f t ing award

under the Fair  Houslng Act would be upheld,  he nonetheless

expl ic i t ty rel ied on that Act--not his inherent author i ty to

shi f t  t i t igat ion costs (A-34-7).

Even in devis ing a fa l l -back to the Fair  Housing Act,

the Distr ict Judge did not reach out to his inherent authority to

shi f t  fees under the rrbad fai th except ion to the American Rulerf  .

Rather,  he proceeded under a combinat ion of  Rule l -1-  and 51927 (A-

37-81, nei ther of  which are fee-shi f t ing provis ions.

These two dist inct  decis ions by the Distr ict  Judge: (1)

to use the Fair  Housing Act,  and (21 to devise a Rule rL/SLg27

alternative must be seen as an. informed assessment by hirn that

the record would not permit hin to meet the str ingent standards

for fee-shi f t ing v ia his inherent author i ty,  notwi thstanding the

recent supreme court  decis ion in chambers,  which he ci ted.

The Distr ict  Judge ci ted Ol iver i  v.  Thompson for the
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proposi t ion that bad-fai th is a prerequis i te to S1-927 sanct ions

(A-20) and had before hin the standard for fee-shi f t ing

enunciated therein:

rrTo ensure. . . that  fear of  an award of  at torneysr fees
against  them wiI l  not  deter persons wlth colorable
claims from pursuing those claimsr w€ have decl ined to
uphold awards under the bad-faith exception absent
both I  rc lear evidencer that  the chal lenged act ions rare

ent i re ly wi thout color and [are takenJ for reasons of
harassment or delay or for other irnproper purposesr t t

and ra high degree of  speci f ic i ty in the factual
f indinqs of  I the]  lower courts.rr t  o l iver i ,  dt  L272
(ci t ing 2nd Circui t  cases) (emphasis added)

See also McMahon v.  Shearson/American Express,  dt  23'4.  The

extent to which the Distr ict  Judge did not meet the standards

required for an award under inherent authority is highlighted by

the only instances in his opinion as showing Plaint i f fs '  a l leged

bad-fai th,  c i ted in the context  of  51927 sanct ions (at  A-1-4-7r.

Because the Decis ion repeats these instances (at  639L-

2')  to support  fee-shi f t ing for  the total i ty of  the l i t igat ion,

rather than speci f ic  conduct to be sanct ioned under 5L927, they

are herein set  for th to demonstrate their  inaptness for

sanct ions under any theory:

(a) I tp la int i f  f  s I  at ternpted to cornrnunicate direct lv wi th the
defendants |  

"  (at  6391-)  :  The record shows (AA-47) that  the
let ter  to Defendants was not sent by ei ther E1ena Sassower or
Doris Sassower,  but  by John McFadden, the former co-Plaint i f f  and
sel ler  of  the subject  apartmentr  for  the stated purpose of
ef fectuat ing a set t lement.

(b) rr the Magistrate.  .  .  had recommended dismissal of the
complaint  because of  Dor is Sassower. . . t '  (at  639L-2)r  The record
shows (see discussion and record references ci ted in Br.  33-39)
that the Magistraters recommendat ion and the Distr ict  Judgers
Opinion based thereon were factual ly unjust i f ied,  rendered

3 In fact ,  the Distr ict  Judgers Opinion acknowledges Mr.
McFadden I  s authorship of  the Iet ter  to Defendants-- the
tr impropr ietytr  of  which i t  acknowledged rrcan be over lookedrr  (A-32).
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without due process, and even without a formal mot ion for Rule 37
sanctions ever made by defense counsel. The lack of due process
nrecludes i ts use as a basis for  a rrbad fai th i l  f inding against
her,  a fact  recognized by Chambers v.  Nasco:

rrA court  must.  .  .  comply wi th the mandates of  due
process.. . in deterrnining that the requis i te bad fai th
exists. . . ,  see Roadway Express,  supra,  at  '767, 100
S.ct .  at  2464.rr  Chambers at  2136

(c) Dor is Sassower t  s t t ro le in assist lng another at torney t '  t  in
conduct ing incrediblv harassinq deposi t ionsrrr .  and rrrpart icular ly
shockinct  and abusive quest ioningrtr  (at  639211 Exaninat ion of
the t ranscr ipt  shows this statement to be factual ly fa lse (Br.
39-40),  the questJ-ons were not improper,  and Doris Sassowerrs
ent i re part ic ipat ion consisted of  two whoI ly innocuous one-I ine
cornments:  (1)  r rShe doesnrt  know when she was born. . r  (AA-48) t  and
(2')  f rAre you ser ious?' t  (AA-59).

As a matter of  law, the foregoing three instances do

not show bad fal th to const l tute a basLs for Sl-927 sanctJ-ons,

which is the context  in which they were c i ted by the Distr ict

Judge, nor do they const i tute a basis upon which the Panel  could

act ivate the Distr ict  Judgers inherent power against  e i ther

Plaint i f f ,  Roadway Express,  fnc, ,  at  2465. Indeed, as th is Court

such isolatedrecognized in

instances, even

Dow Chernical  Paci f  ic , at  345,

were they legi t inate,  are too inconsequent ia l  to

sustain an award represent ing the total i ty of  three yearrs

l i t igat ion costs.

Since the Distr ict  i ludge ci ted no other speci f ic

instances of  a l leged rrbad fai thr t ,  the except ion to the rrAmerican

Rulerr  cannot be sustained on the basis of  h is opinion--and the

Panel c i ted no basis in the record.  Indeed, the Decis ion does

not c i te the record once.

POINT f I :  An award to Defendants under the Housing

Act involves a lesser standard than under inherent power,  ds

Christ ianburg i tsel f  makes clear.  Chr ist ianburq requires only
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that  an act ion be trmeri t lessrr  or  wi thout foundat ion.  I t  does not

require a showing that the act ion was brought in bad fai th,  which

awards under a courtrs inherent power require:

I I ]n enact ing I the fees provis ion]  Congress did not
intend to perrni t  the award of  at torneyrs fees to a
prevai l ing defendant only. . .where the plaint i f f  was
motivated by bad fai th. . .  I I ] f  that  had been the
intent. . .no statutory provis ion would have been
necessary,  for  i t  has long been establ lshed that even
under the American common-law rule attorneyrs fees may
be awarded against a party who has proceeded in bad
f  a i th.  t r  434 U. S .  at  4L9 .

Here,  the Panel  held that  there was no basis to f ind

that the act ion was rner i t less or that  the Plaint i f  f  s ' rd id not

bel ieve that they had been the vlct ims of  d iscr iminat ionrr ,  i .e.

that  they had brought the act ion in bad fai th.  Thus, i t  was

inconsistent wi th Chr ist ianburg and Chambers,  ds weII  as ol iver i

and other precedents of  th is Court ,  to uphold fee-shi f t ing based

on inherent power that  must rest  on a bad-fai th f inding.

PofNT IfI :  The Panel turned to inherent authority as

an al ternat ive sanct ioning source, wl th no f inding that the

sanct ioning rules were inadequate.  As the f ive-four najor i ty in

Chambers stated:

rr . . .when there is bad-fai th conduct in the course of
l i t igat ion that could be adequately sanctLoned under
the rules,  the court  ordlnar i ly  should rely on the
rules rather than the inherent power.r  at  2136.

This view was expressed even more strongly by three of the four

dissent ing just ices ( including the Chief  i lust ice):

f r lnherent powers are the except ion,  not the rule,  and
their  assert ion requires special  just i f icat ion in each
case.. . Inherent powers can be exercised only when
necessary,  and there is no necessJ-ty t f  a rule or
statute provides a basis for :  sanct ions.  I t  fo l lows
that a distr ict  court  should rely on text-based
authority derived from congress rather than inherent
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power in every case where the text-based authority
appl ies.  t r  at  2L43 .

The fact that the Pane1 did not f ind that the

sanct ioning rules were not rrup to the taski l  Charnbers ,  2L26, 2L36.

is further reflected by i ts express statement in not remanding

the $SOrooo RuIe 11 sanct l -on award to the Distr ict ,  Judge so that

he might specify what "offending documentsfr he had in rnind4 (at

6395).

Moreover,  the Panelrs rul ing that 51927 could not be

used against  Elena Sassower ! . tas i r re levant for  purposes of

invoking inherent authority--since no sanctionable conduct by her

was ci ted by ei ther the Distr ict  Court  or  the f 'anel .  Under such

circumstance, Elena Sassowerrs non- lawyer status was i r re levant,

there being nothing to sanct lon in any case.

Addi t ional ly,  unl ike Chambers,  Appel lants were denied

their  r ight  to a hear ing before sanct l -ons f . iabi l i ty  and the

$92,ooo sum v/ere awarded. Thus absent was the most fundamental

prerequls i te for  Lnvocat l -on of  Lnherent author l ty,  re i terated by

Chambers |  2135, in no uncertain terrns:  r rdue processrr .

Also dist inguishable f rom Chambers,  the Distr ict  Judge

did not invoke hls recognized inherent author i ty,  but  chose

instead to proceed under non-fee-shi f t ing sanct ioning provis ions

and further,  unl l -ke Chambers,  made no detal led f indings to fee-

shi f t  a total l ty of  l t t igat ion costs.

POINT IV: In approving fee-shift ing under inherent

4 The Panelrs speculat ion that the Distr ict  Judge l tprobably
had in mind pr incipal ly the compraintrr  (at  6395) is erroneoui
s ince the complaint  was signed by nei ther plainbi f f .
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power,  the Decis ion conf l ic ts wi th HaI l  v.  Cole,  c i ted by

Browning, dt  l -089 ,  f  or  the proposi t ion that ' rbad fai th is

personalrr . The fai lure to di f ferent iate the respect ive

I iabi l i t ies of  the Appel lants and to hold them I iable for

conduct of  lawyers who were represent ing them conf l ic ts also wi th

Greenberg v.  Hi l ton,  dt  939, and Cal loway v.  Marvel ,  dt  L474.

Moreover,  Browning speci f ical ly held that :

r r in an act ion not i tsel f  brought in bad fai th,  drr  award
of attorneysr fees should be l inited to those expenses
reasonably incurred to meet the other partyts
groundless,  bad fai th procedural  moves.rr ,  at  i -o89.

POTNT V: As thambers points out,  at  ZL3Z--ci t ing

Hazel-At las--rr f raudulent ly begotten judgments" are such a

def i lernent of  the judic ia l  process that a court  can vacate i t  sua

sponte, and oan even rconduct an independent investigation in

order to determine whether i t  has been the vict i rn of  f raudrr .

These pov/ers exist  apart  f rom i ts duty to adjudicate mot ions

proper ly before i t  under RuIe 60(b) (3).

Nei ther the Panel  nor the Distr ict  Judge deal t  wi th the

fraud issues of  Appelrantsr 6o(b) (3) mot ion because they

erroneously viewed the motion as rrreargumsnf rr 5 . such view--

total ly unsupported by the record (Br.  27-33)--would not rel ieve

either tr ibunal from its duty to independently ascertain the

var id i ty of  the f raud al legat ions,  documented by Appet lants l

5 This Court  considered rr the opportuni ty to l i t igate ' r  the
issue of  f raud and misrepresentat ion to be cr i t ical  and 1n Leber-
Krebs, slrpra, reversed Judge Goettel for summariry denying such
opportuni ty.  Judge Goettel-- the Distr ict  Judge herein--s i rn l tar ty
denied Appel lants their  r ight  to an adjudicat ion of  Defendants- l
fraudulent conduct--a fact detai led and documented in the opening
pages of  their  RuIe 6o(b) (3) mot ion (Aff .  A:  pt  2 i  pp.  7-LLl
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uncontroverted mot ion.  fndeed, such invocat ion of  inherent power

vras mandated because the part ies Appellants charged with fraud

were seeking to prof i t  f rom i t  by a fee award.

POTNT VI:  The Panelrs fa i lure to decide the threshold

jur isdict ional  quest ion raised in Appel lantst  separate Mot ion to

Dismissr ds weII  as in their  Reply Br ief  (pp.  2-8),  conf l ic ts

with Brocklesby Transport ,  c i t ing Uni ted States v.  Aetna:

rr .  .  ,Under federal  law, i f  an insurer has compensated an
insured for an ent i re loss,  the insurer is the only
party- in- interest ,  and rnust sue in i ts ob/n name. .  .  r l

BrockleFby, dt  L33 (enphasis added).

PgfNT Vff :  The Decis ion conf l ic ts wi th New York

Assfn.  for  Retarded Chi ldren v.  Carev,  dt  I l47z

r r .  .  .contemporaneous t i rne records are a prerequis i te
for at torneyrs fees in th is Circui t .  See Hensley v.
Eckerhard,  .  .  .we. .  .convert  our previously expressed
preference for contemporaneous t i rne records. . . into a
mandatory requirementr ds other Circuits have done. . .  r l

There were no contemporaneous t ime records submitted by

defense counsel  (Br.  at  43) --as fur ther conceded by their

evasiveness and si lence at oral argument when the question !/as

speci f ical ly asked by Judge Newman, the author of  Carey.

Moreover,  the $92,o0o award conf i rmed by the Panel  v/as devoid of

al l  speci f ic i ty-- fa i l ing even to set  for th the number of  hours

compensated and the rates al lowed (A-34-8;  Br.  43-5,  48).

CONCLUSTON

For the reasons stated above, i t  is  respectful ly prayed

that a rehear ing, en banc, b€ granted so that the Decis ion may be

corrected to conform with the factual record and control l ing law.

Respectful ly submit ted,

ELENA RUTH SASSOWER, Pro Se

€Onq
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