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PRELIMINARY STATEMENT

On October 11, 2007, the White Plains Ci ty Court  made and

entered i ts decis ion and order determining the mot ion of  John

McFadden , petit ioner in a summary holdover proceeding against

Elena Sassower,  seekinq an order pursuant to CPLR S321 1 (b) inter

- '1 
i -  cfr i lz i -o the ten af f i rmat ive defenses and fOurCfJ-- !Ot J Lt  IAI IT\ i |  Ul I9 usl l  s! ! .

counterclaims raised by E1ena Sassower,  respondent in those

sunrmary proceedj-nqs and appellant herein (herej-nafter

"sassower")  -  By that decis ion and order,  the White Plains Ci ty

Court  denied McFadden's mot ion on the soLe basis that ,  according

to the Court ,  i t  was not supported by an af f idavi t  of  a person

with knowledge. The court  made that decis ion notwithstandingt

that,  for  the most part ,  McFadden/s mot ion chal lenged Sassower/s

af f i rmat ive defenses and countercl-aims on the appl j -cable l -aw and

not on the facts,  wi th respect to some branches of  McFadden's

mot j -on, the facts were not j -n di-spute and/or the mot ion rested on

Sassower 's admissions and documentary evidence, including pr ior

court  decis ions that were matters of  publ ic record.  Despi te the

Court 's ru l ings,  McFadden/s arguments were also supported by the

aff i rmat ion of  McFadden's counsel  who did have personal  knowledge

of the facts needed to support  var ious branches of  McFadden/s

mot ion and did,  in fact ,  include as part  of  McFadden's opposi t ion

to Sassower/s cross-mot ion and reply papers on his mot ion,  h ls

own af f i -davi t  at test ing to the accuracy and truth of  the facts

presented by his counse1 on his mot ion.



By the October 11, 2007 order,  the White P1ains Ci ty Court

also denj-ed the cross-mot ion of  Sassower for  an order,  aI legedly

pursuant to CPLR 5321 1 and 3212, strJ-k ing McFadden/s pet l t ion and

for other rel ief ,  includinq an order referr i -ng McFadden/s counsel

to the Westchester County Distr ict  At torney/s Off ice for  cr iminal

prosecut ion based upon Sassower/s over ly imaginat ive,  v i t r io l ic

al legat ions of  f raud, decej- t  and at torney mlsconduct -  By the

October 11,2008 decis ion and order,  the Ci ty Court  a lso,  sua

sponte,  d j - rected that McFadden's holdover proceeding be

consol idated with other proceedings pending i -n the Court  between

the part ies,  at  least  one of  which had been pendi-ng since as

ear ly as 1 989.

Sassower appealed the October 11, 2007 decis ion and order

and McFadden f i led a not ice of  cross-appeal  therefrom.

Sassower/s appeal  was perfected on the same date that  she

perfected her appeal herein and, simul-taneous wi.th the f i l ing of

th is br ief ,  McFadden submit t ing his br j -ef  in opposi t ion and in

support  of  h is cross-appeal  f rom the October 11, 2007 decis ion

and order.

Fol lowing the entry of  that  decis ion and order,  Sassower

made appl icat ion to the White Plains Ci ty Court  by order to show

cause for disquaLi f icat ion of  Judge Hansbury and for renewal and
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reargument of  the October 11, 2007 decj-s ion and order or,  1n the

al ternat i -ve,  for  a stay pending determinat ion of  Sassower/s

appeal  of  the said decis ion and order.  McFadden al-so sought

reconsiderat ion and/or reargument of  the October 11, 2007

decis ion and order by way of  cross-mot ion.

By i ts decj-s ion and order dated and entered on January 29,

2008, the White Pl-ains Ci ty Court  determined to grant

renewal/reargrument of  both Sassower/s and McFadden's appl icat ions

but,  u l t imately,  adhered to i ts or ig inal  decis ions- The court

al-so denied Sassower 's appl icat ion for  d isqual- i f icat ion of  Judge

Hansbury but, at the same time, provided that Judgre Hansbury

woul-d recuse himsel f  f rom the case.

The court  a lso denied Sassower/s appl icat ion for  a stay

pending her appeal  of  the October 11, 2007 order.

Thereafter,  Sassower f i led a not ice of  appeal  of  the January

29, 2008 decis ion and order and McFadden f i led a not ice of  cross-

r*na- l  T+ id1.,1. led-r .  -LL rs sassower/s appeal  and McFadden's cross-appeal  that

are the subjects of  McFadden's '  wi th in br ief .

As hereinafter more ful ly demonstrated, the court  correct ly

refused to disqual i fy i tsel f  and, al-so,  correct ly refused to



alter i ts decis ion denying Sassower 's cross-mot ion seeking

dismissal  of  McFadden's pet i t ion and other rel ief .

Unfortunately,  the court  erred in refusing to amend i ts decis ion

that denied McFadden/s mot ion for an order str ik ing Sassower/s

af f i rmat ive defenses and counterclaims pursuant to CPLR 5321 1 (b) .

For the reasons herein set  for th,  the January 29, 2008 order

must be af f i rmed to the extent that  i t  denied Sassower/s

appl icat ion and reversed to the extent that  i t  denied McFadden,s

cross-mot ion

The facts surroundinq and leading up to the appeal and

cross-appeal  addressed herein are set  for th in detai l  in

McFadden/s br ief  i -n opposi t ion to sassower,s appeal  of  the

October 11, 2007 decis ion and order and in support  of  McFadden,s

cross-appeal  f rom that decis ion and order under Index No. 2008-

1433 WC. Reference is respectful- l -v made thereto.

For the reasons set for th hereinafter,  th is Court  should

dismiss Sassower 's appeal  and grant McFadden/s cross-appeal

herein str ik ing Sassower 's ten af f i rmat ive defenses and three

counterclaims.



POTNT I

THE COURT PROPERTY REFUSED TO DIRECT
THE DISQUATTFTCATION OF JUpGE HANSBURY

As j-s obvious from the fact that both part ies have appealed

the October 11, 2007 decis ion and order of  Judge Hansbury and as

is also obvj-ous from the br iefs f i led by the part ies on their

appeal  and cross-appealed from that decis ion and order,  nei ther

of  the part ies was sat isf ied wi th the October 11, 2007 decis ion

and order;  both were aggreived by some part  of  i t .

Ms. Sassower now seeks to have this Court  determine that Judge

Hansbury shou1d be disqual i f ied and, as wel l ,  referred to the

Court /s Judj-c iary Commit tee for discipl ine based upon what she

asserts in a wi l -d and conclusory manner,  is  Judge Hansbury/s

bi-as,  f raud and decei t  in connect ion wi th his adjudicat ion of  the

part ies '  previous mot ion and cross-mot j -on.

The sole evidence that Sassower advances in support  of  her

assert ion is that  the judge was obviously biased simply because

he did grant her cross-mot ion.  When al l  of  the f roth is bl_own

from the surface of  that  port ion of  Sassower/s appl icat ion as

sought disqual i f icat ion of  Judge Hansbury on the grounds of

actual-  b ias,  what is lef t  is  nothing more than sassower,s pique,



expressed in v l t r io l lc  hyperbole,  over Judge Hansbury,s denlal  of

Sassower/s cross-mot ion for dismissal  of  the pet i t ion and for

other rel- i -ef  in th is matter.

Assuming solely of  the purpose of  argrument herein that  the

court  had erred in i ts denial-  of  Sassower,s cross-mot lon,  th is

circumstances would not,  i tsel f ,  have supported a mot ion for

disqual i f icat ion of  the Judge that decided the cross-mot ion.

The Law in th is State i -s c lear that  nei ther the format ion of

an opinion on a quest ion of  law nor a judic ia l  ru l ingr in a

I i t j -gat ion,  however erroneous they may be, const i tutes grrounds

for a charge of  b ias or prejudice on the part  of  a judge. weiner

v.  Savarese, 109 N.Y.S. 2d 14, app. dism,d 112 N.y.S. 2d 772;

PeopJe v.  Byrne, 163 N.Y.S. 680.

Misc.  500, 51 I  N.Y.S. 2d 91 3.

See al-so Ort iz v.  New york,  136

I t  is  s ignj- f icant to note that  Judge Hansbury,  throug'h his

January 28, 2008 decis ion and order,  sua sponte,  invol-untar i ly ,

recused hi-msel- f  f rom handl ing the matter notwithstanding his

determinat ion that he shoul-d not be disqual i f ied f rom

adjudicat ing the part ies,  c la ims and cross-c1aims. This

cj-rcumstance renders that  branch of  Sassower 's appl icat i -on below

as sought disqual i f icat ion of  Just ice Hansbury,  and,
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consequent ly,  Sassower/s appeal  herein moot.  Yet,  Sassower

cont inues to devote v i r tual ly the ent i rety of  her Appel lant /s

Br ief  herein to her hyperbol ic,  over the top, accusat lons against

Judge Hansbury.

Accordingly,  th is Court  must deny Sassower/s appeal  insofar as

i t  seeks any order wi th respect to Judge Hansbury.

POINT II

THTS COURT MUST DENY SASSOWER'S APPLICATION
FOR RENEWAI AND REARGT'MENT

To the extent that  one can f ind among the rubble of  Sassower,s

arguments in her br ief  re lat ing to the disqual i f icat ion of  Judge

Hansbury,  d i ly  arqument that  the January 29, 2008 decis ion and

order shoul-d be overturned because i t  refused to g:rant the rel- ief

she requested pursuant to her appl icat ion for  renewal/reargument,

such an arg,ument must be rejected both on the appl icable facts

and pursuant to appl icable 1aw, procedural  and substant ive.

CPLR 52221, the sect ion upon which Sassower rel ied for  that

branch of  her appl icat ion in the court  below, requires that  . .a

mot ion seeking re-arqument shal l  be speci f ical ly ident i f ied as

such" (CPLR 52221 (b) (2) ,  and that "a mot ion seeking renewal must

la lso]  be speci- f ical ly ident i f ied as such".  (CPLR 52221 (d) (2))  .



When a movant seeks both rearg,ument and renewal in the same

appl icat ion as Sassower has, the movant must separately ident i fy

and support  each branch of  the mot ion (CPLR 52221 ( f )  )  .  Sassower

fai l -ed suff j -c ient ly to do that on her appl icat ion in the court

bel-ow.

Sassower also fa i led to include a copy of  her or ig inal  cross-

mot ion and supportJ-ng papers as the law requlred. Lower Main

Street v.  Thomas Re Partners,  N.Y- Journal- ,  Apr i - I  5,  2005, pg.

19, col .  3 (Sup. Ct-  Nass. Co-) .  Accordingly,  Sassower/s

appl icat ion for  renewal- / rearqument was procedural ly defect ive and

shoul-d not have been consi-dered by the ]ower court .

The same is t rue wi th respect to the fact  that  respondent

fai led to incl-ude a copy of her answer and countercl-aims amongl

the exhibi ts annexed to her cross-mot j -on. I ronical ly,  Sassower

argued below that the October 11, 2007 decis ion and order was

inval id because i t  d id not l is t  her answer and counterclaims

among those documents that  i t  had considered in determining

McFadden/s mot ion and Sassower/s cross-mot ion.  However.  in i ts

January 29, 2008 decis ion and order,  the court  expressly stated

that i t  had, i -n fact ,  considered Sassower 's answer and

counterclaims.



Sassower/s appl icat ion for  renewa. l - / reargument was al_so

procedural ly and substant ively defect ive because i t  consj-sted of

nothing more than a rehash of  the issues raj-sed on her ear l - ier

cross-mot j -on. Al though Sassower sty led her appl icat ion as one

seeking both re-argrument and renewal,  she of fered no addi t ional

facts that  were not avai lable for  her to present at  the t ime that

she made her cross-mot ion,  or change of  law sj-nce that t ime, that

wou]-d have ef fected the outcome of the decis ion on that cross-

mot i -on as she was required to present on a mot ion for renewal.

Rather,  Sassower devoted al-most the ent i rety of  that  branch of

her cross-mot ion as sought *renewal-  and re-arqument, ,  to a rehash

of the arguments that  she had previously presented on her cross-

mot j -on and that the court  denied. Indeed, the largest sect j -on of

Sassower/s appl icat ion consisted of  her quotat ion f rom the papers

that she had submit ted in support  of  her cross-mot ion.

A motj-on for reargrument (or for renewal) of a prior motj-on may

not be ut i l ized to author ize the unsuccessful  party to argiue

agai-n the precj-se issues previously determined -  American Trading

Co.,  Inc- v.  Fish,  87 Misc.  2d 193, 383 N.Y.S. 2d 943; SheJ_J_ OiJ

Co. v.  New York Tax Commission, 11 Mi_sc.  460, 444 N.y.S. Zd 3gZ,

Modif ied on other grounds, 91 A.D. 2d 91 ,  458 N.y.S. 2d 938,

mot ion denied 60 N.Y. 2d 632, 467 N.Y. S. 2d 355.
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The argTuments raised by Sassower through the branch of her

appli-catj-on as purportedly sougrht I ' re-argument and renewal-"

address c la ims and issues precisely the same as those that were

l i t igated, and that the court  decided in the pr ior  mot ion

pract ice that  the court  determined by i ts October 11, 2007 order.

Each of  Sassower/s arg 'uments were addressed in McFadden/s moving

papers on his prior moti-on for dj-smissal- of Sassower / s various

"af f i rmat ive defenses and "countercfaims" and i -n McFadden's '

opposi t ion to Sassower 's pr ior  cross-mot ion for dismissal  of  the

pet i t ion.  McFadden respectful ly requests that  the court  consider

those papers as part  of  i ts  opposi t ion to Sassower/s appeal  and

in support  of  McFadden/s wi th in appeal .

POINT TTT

THE COURT DID NOT ERR IN DIRECTING THE CONSOLIDATION OF THE
PROCEEDINGS BELOW WITH THOSE CASES PENDING IN THE CITY COURT

BETWEEN THE SAII4E PARTTES THAT SASSOWER ALTEGED REMAIN IIOPENED"

Sassower argues that the White Plains Ci ty Court  erred in

i ts October 11, 2007 decis ion and order when i t ,  sua sponte,

directed that the case bel-ow be consol idated with that  case

between the part ies;  to wi t ,  651 /89 together wi th any other open

cases "between the part ies involwing the same subject  matt€t" ,  of

whj-ch there were, and are,  none. Tf  was not.
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CPLR 5321 1 (a) (4) provides that where there i -s another act ion

pending between the same part ies for  the same cause of  act ion in

a court  of  any state or the Uni ted States,  the court  need not

dj-smj-ss upon this ground but rnay make such order as just ice

requires.  In j -nterpret ing the statute,  the courts of  the state

have hel-d that consol- idation of open cases invol-vingr the same

subject  matter and part ies is such an order as just ice may

require.  See Thompson v.  Thompson, 103 A.D. 2d 152, 477 N.Y.S.

2d, 405 (2"d Dept. ,  1984) .  At  th ls point ,  i t  shoul-d be noted

that,  by decis ion and order dated July 3,2008, the White Pl-ains

City Court granted summary judgment to McFadden on his hol-dover

pet i t ion in the proceedings under Index No. 651/89, the only case

that the White Plains Ci ty Court  determined was st i l l -  open and

involved the same part ies and subject  matter as the case herein.

The quest ion of  consol idat ion of  the two cases was, thereby,

rendered moot-

Accordingly,  th is court  must reject  Sassower/s appeal  to the

extent that  she seeks to overturn the order of  the White Plains

City Court  d i rect ing consol idat ion of  the case bel-ow with the

case under Index No. 551 /  89 or any other case pending in that

court  between the part ies.
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POINT IV

THE COURT BELOW ERRED IN REFUSING TO REVERSE
TTSELF ON ITS DECISION TO DENY MCFADDEN'S MOTION
TO STRTKE SASSOWER'S DEFENSES AND COUNTERCLAIMS

As above noted, the only basi-s c i ted by the court  in i ts

October 11, 2007 decis ion for i ts denial  of  McFadden's mot lon

seeking to str ike Sassower 's ten af f i rmat ive defenses and

countercl-aims was that the motion was not supported by the

aff idavi- t  of  a person with knowledge of  the facts.  f t  appears

that the court  confused McFadden/s mot ion essent ia l ly  to dismiss

with a mot ion for summary judgment.  The court  c i ted three cases

in support  of  i ts  determinat ion:  Nehrebreski  v.  MoJnar,  286 A.D-

2d 89'1 ;  Arr iaga v.  Laub Co.,  233 A.D. 2d 244 and Subgar ReaTty

Corp- v-  Gothic Lumber and MiJ- l -work,  Inc. ,  80 A.D. 2d 774.

However in each of  those cases, the Appel late Div is ion denied a

mot ion sty led as one " to dismiss" that ,  in real ty,  was a mot ion

for summary judgment;  and i t  d id so on the grounds that factual

al legat ions were not supported by ei ther the af f idavi t  of  a

person with personal  knowledge of  the facts "or other evident iary

^ra^€fflJr  vv!

In the case here,  McFadden submit ted the af f i rmat ion of  h is

at torney who, unl j -ke the movants in the cases ci ted by the court ,

d id have personal  knowledge of  the facts necessary for  the court
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to have dismissed at  least  some of Sassower/s af f i - rmat ive

defenses and counterclaims.

Thus, for  example,  wi th respect to that  part  of  McFadden,s

mot ion that sought dlsmissal  of  Sassower/s "second af f i rmat ive

defense", '  j - .e. ,  that  McFadden had not plead in his pet i t ion that

he had returned to respondent the checks that she had tendered

for the two month per iod fo l lowi-ng the expirat ion of  her month to

month occupancy and before McFadden conrmenced the instant

proceediDgs, McFadden/s counsel  d id have personal  knowledge of

the facts relevant to Sassower 's c la im because, inter al , ia,  i t

was McFadden's counsel-  who actual ly returned to Sassower the

rel-evant checks. McFadden's counsel /s correspondence with

Sassower annexed as Exhibi ts to his af f i rmat ion had establ ished

+l^^+ €-^+
LIIdL !EUL.

Moreover,  to the extent that  there were any al legat j -ons of

fact  i -n McFadden/s counsel 's af f i rmat ion about which counsel  had

no personal knowledge, McFadden also submj-tted his own aff idavit,

he being a person with personal  knowledge of  those facts.

McFadden, in hls own af f idavi t ,  af f i rmat ively at tested that he

had read the af f i rmat j -on of  h is counsel ,  that  he knew the facts

and al legat ions set for th therein to be true of  h is own personal-
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knowledge and that McFadden was incorporat ing those facts and

al legat ions set for th in hj-s counsel 's af f j - rmat ion by reference

into his own af f idavi t  as fu l ly  an completely as i f  they were

each and al l  set  for th fu l ly  in McFadden's af f idavi t .

McFadden also supported his motion by and through the

submission of  other ' revident iary proof,  in the form of such

documentary evi-dence as:  (a)  af f idavi ts and other proofs of

servlce of  the not ice of  pet i t ion and pet i t ion on Sassower rn

this matter;  (b)  correspondence from McFadden,s counsel

evidencing the return to sassower of  her rents checks for the

per iod fo l lowing the expirat ion date of  the not ice of  terminat j -on

served upon her unt j - l -  McFadden commenced the instant proceedings

and obtained an order of  the court  permit t ing him to accept

sassower 's use and occupancy without prejudice to his c l -a ims; and

(c) the opinions and decis ion and orders of  the uni ted state

Distr ict  Court  for  the Southern Distr ict  of  New york,  the Uni ted

states court  of  Appeals for  the second circui t  and the supreme

court  of  the uni ted states in the case of  sassower v.  Frel .d et .

d l .  ,  which cases establ- ished that the Board of  Directors of

McFadden/s Coop Corporat ion had not discr iminated against

Sassower in determining to refuse their  consent to the sale of

McFadden/s coop apartment to Sassower.

14



McFadden also submit ted t rue copies of  h is stock and lease for

his apartment and decis ions of  the court  in the case of  McFadden

v. Sassower,  Index No. 651 /89 pursuant to which th is court  hel-d

in abeyance a determination of a motj-on for summary judgment that

McFadden had made in that case pending the outcome of the above

ci- ted federal  l i t iqat ion.

Simi lar ly,  McFadden ci ted Iegal

mot ion for dismissal-  of  Sassower/s

and rrcounterclaims".

author i t j -es that  supported his

var ious "af f i rmat ive defenses' ,

With respect to some of the rraf f j - rmat ive defenses, '  and

"countercraims" that  McFadden chal lenged on his mot j -on,  the facts

necessary for  the court  to have adjudicated McFadden,s mot ion on

i ts meri ts were admit ted by Sassower and/or were not in dispute;

adjudj-cat ion of  them, therefore,  turned not on lssues of  facts

but on appl lcat ion of  the Law as cj - ted in McFadden,s moving

papers.  see, for  example,  that  branch of  McFadden,s mot ion that

sougrht  d ismj-ssal-  of  sassower 's defense of  "equi table estoppel , ,  on

the qround that the facts as Sassower al leged them to be fai led

to support  the defense as a matter of  1aw.

Because, i t  appears,  the court  over l -ooked the fact  that

McFadden/s counsel /s af f i rmat ion set for th facts about whi-ch
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McFadden's counsel  d id,  h imsel f ,  have personal  knowledge, and

which facts were,  themsel-ves,  supported by documentary evidence

and because, i t  appears,  the court  a l -so over looked the fact  that

McFadden/s motion was al-so supported by the aff idavit of McFadden

himself  who had personal  knowledge of  those facts set  for th in

hls mot j -on about which McFadden/s counse] may not have had

personal  knowledge a wel ]  as other evi-dent iary proofs and. lega]

author j - t ies submit ted by McFadden and, last ly,  because the court

apparently misunderstood or misapprehended the applicable l_aw in

denying McFadden/s mot ion in that  the court ,  apparent ly,  d id not

understand that,  where a mot ion to dismiss is supported by

evident i -ary proof or raj -ses issues of  a pure legal  nacure or

where the facts as the opposi t ion pleads them are ei ther not in

dispute or are assumed to be true for the purpose of  the mot ion,

or are in direct  confr- i -ct  wi th binding 1egal  precedent against

the opposi t lon,  the mot ion may not be dismissed solely because i t

is  supported by the af f i rmat ion of  movant,s counsel ,  reargfument

of  that  branch of  lv tcFadden,s mot ion as sought dismissa] of

sassower 's var ious "af f i rmat i -ve defenses,,  and . .counterc]alms,,  is

both warranted and appropr iate.

CONCLUSION
-

on the basis of  the foregoing' ,  i t  submit ted,  th i_s court  must
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re ject  Sassower/s appeal  herein in i ts

McFadden/s cross-appeal .  fn doing so,

str ik inq each and al l  of  the defenses

Sassower in her answer in th is matter

other rel i -ef  as is just  and proper

ent i rety and grant

this should issue an order

and counterclaims raised by

and grant to McFadden such

Respectful ly submit ted,

LEONARD A. SCLAFANI PC
Attorneys f
2 WalI  St

Pet i t ioner
5th Floor

w York 1 000
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