
v.

AIITONIA C. NOVELLO, asNew Yotk Statc
Health Comnrissioner, TI{EI{EW YORK STATE
COMMISSION ON HEALMCARE FACILITIES
IN TI{E 21ST CEITJTI.JRY, GEORGE E. PATAKT,
as Governor ofthe State ofNew Yorkaod TIIE STATE
OF NEWYORK

NEWYORKSTATE
COURT OT'APPEALS

Pneliminarv Appeal Statemen(
(Pursuaotto sectioir 5009 of thc Ruleis of tho Court ofAppeals)

1. CAPfiON OF CASE (as the parties Should be denominated by the Court of Appeals):

STAIEOFNEWYORK COUBTOFAPPEALS

ST. JOSEPHHOSPITAL OF CHffiKTOWAGA, NEW YORK
and CATIIOLIC HEALTH SYSTEM,INC.

Plaintitrs-Appellants,

HHSHIVEP
A116 0 2 7A07

NBIVYORK STATE
COT.IHTOFAPPEALS

Defendants-R cspoudents.

2. Nauro ofcourtorftibtmal v&ere case originated, inpluding coulty, if applicable:

State ofNewYork, Supreme Court Erie County

3. Civil iodeic number, criminal indictnent nunrbcr or other nurnber assigned to thematter in the
court ortibtmal of orisinal instaoce:

Erie County lndex No. I-200611 1568

4. Docket otrmber assigned to matter at theAppellate Division or otLer,intermediate
appeliate court:

Appellatc Division, Fourth Judioial Depaftnent, Docket No. CA 07-00587



Jurisdictional basis for this appeal:

Leave to appeal grautea by the Court of Appeals or a Judge of the Court of Appeals

I rce* to appe* granrca Uy ttre Appcllae Division or a Justice of the Appellete
Division

- 
CPLR 5601(a): dissents on the Iaw at the Appellate Division

Fcpt R 5601G)(t): coistitutional sound (AppellateDivision order)

* Cpt n 560t1b)€i: constihrtionql $ound (udgnent of court of olgrqal insance)

CPIR 5601(c): Appellate Division order grantiug a uew tial or hea.ring upon

stipulation for judgmcnt absolute

_ cFr,n 5601(O; from a"finaljudgmcot, order, detemination or award, see,king

review of a piior noufinal Appcllate Division order
Otlrer (speciry)

Howthis appeal was takeoto the Court of Appeals (choose onc) (Seg CPLR 5515[1]):

NOTICE OF APPEAL Date filed: Ju1y23.2007
Clerk's office whqre filcd: ,-Erie CopntySlerk's Office

ORDER GRAI{TING LEAVE TO APPEAL (civil case):
Cowt that issued orden
Date of order:

CERTIFICATE GRAIITING LEAVE TO APPEAL (criminal case):
Justice orJudge wtro isqued ofder;
courtl #
Date of otder:

7. Demonstatioa oftmelircss of appeal in civil case (CPLR 5513, 5514):
lVas appellaut served by its adversary with a copy of ths oder, judgnent or
determinationappcaled fromaudnotice ofits entry? X yes 

-noIf yes, fute on urhich appellant was served (if knonn, or discerniblc &om the
papcrs served): fulv 18.2ffi?
If yrs, me&od by which appellaut was served: _ personal dclivery

- 
regular mail

X_overnight courier
_other(dcsoribe )

Didthe Appellate Division dcny a motion for leave to appeal to this Court in this
case?_yes X no
If yes, fill furths following informatioa:
a date aplrllant scrved the,motion for leave to appeal made

at the Appellafc Division:

date onwhich
Division order

appellant was served wi& the Appellate
denying such motion with notice of the

order's eotry:



method by which appeltantwas served with the Appellate Division order

denying suehmotiou: personal senrice
regular mail
ove,rnight courier
other (describe )

8. Party Inforination: .

Instuctions: FiU in the narne of each party to &E actid or procecding one trane p€r lina Indicate tte shtts of the party

i" e; 
""*t "ioriginal 

instrncc md dic pitt's sta$s in rh6 corffi, if ay. &'ramples of a party's orlginal strtue includc:-

pf"i"tif, a**dait, p*itioner, ropooa*t, italmurq tt ird-psrty plaintifr, third*aly defcndan! intsrrenor. Examples of
ip*ty'i C"rrt of iipmfs saius iirctuUe ippallant raspondentlppellant-respondent, rclpondent'appcllant intcrvcuon-

appellanf

Nb. Partv Name piisinEl Statir, - Qourt ofAm€als Sta$s

I SL loseph Hospi4lQf-9bcelto*aga . ..--]ffi---_ PlrEq.q . ADPrI!*t
@.trr.- Pt*ntitr .- APPeUat.-
:-- , Antonia C. Noveilo. as Ncw Ybrk Stats -- . .---Eth Commission€r Defcmdant Respondeut --
4 lhe NewYo{kStgtp Commi$ion on - ,.
@.i+the2lstCeoary Pcfendmt Rcspodcqt
5 GeolBe E, P&ki. as Govemor of thc StdB , .. - .,-

- 
offfifr,Yoit . Psfendant --- -ResponCsnt

ffi ., Defcndant ..,, ResBondcnt

9. Attorney information:
Insuctions3 

-For 
each party lised abovg fill in drc nme of&o law frnr md rcEmsiblc gttome/' if ihc party is

represefiod. Where a Utigant is sclf-rcpresented, fill in that partylsdata in a€ction l0 below.

For Partiet Nor. 1 and 2 abovc:
tanrFirmNaiue; Phillips Lvtle LLP
RcspousiblcAtoniey: KcnnethA.Manniqg -
SE€ct Ad&Es6; Suits 34O0. Oiic HSBC Cedt+
CiS: Bufhlo State: -NY - Z,tpt 14203:2187
TelcphoneNo: - 7l&847{4t}0 Ext 7(Xl Fax 716'85?'61.00
If ap]rcrin! Pro Hac Yice, has attomey sifisfied re{u&mmts df ssstion 500.4 of tbe Rnlw of Court of
APircals?-Yes 

-tro 
JlnotaPplicablc

For Parttes Nos. 3, d 5, and 6 above:
Law Firn Nams: AndreUg M. qlomo. as A$pmq/ Gener4 of tlic Stau ofNqw-York .
RcsponsibleAttorncy:VictorPaladino .., . ,,
Street AddrEss: The Caaitol
City: Albany Starc: t'{'!f .Zip; !224.
TelephoncNo:, 51847?4321 Ext.--Foc 518#73'!535
16 africariug Pro tlu" Vi*, nas anomcy satistrod rcqrtiremcnts of ssctior 500.4 of thc Rules ofCourt of
Appeals? 

- 
yes 

- 
tro l! not aPPlicable

10. Self-Re"reseffed Litigant Infomation: Not Applicable



12.

11. Related modops and applications:
Does any parry to the appeal have any motions or applications related to this appeal
p€ndiryinthecourtofAppeald.r 

-yes 
X no

If yes, speciry:
a the party u,ho filed tlrc motioa or application:
b. the retumdale oftlre motion:
c, the relief sotrght

Does my party to the,appcal have any motions or applications in this case omently
pandiag hthe court fiom ufiichthe appeal is tqken? _yes X, no
Ifyes, speciry:

a- the parry who filcd thc motion or applicatior*
b. the retum date of the motioa:
c. the relief sougbt:

Are there any other peading motions or ongoiug prcceedings inthis casc? If yes, plcase
desoribe briefly thatnatrc and thc stafus of such motions or poceedings: , No.

Set forth, in point-heading fonn, issues proposed to be raisqd on appcal (this is a nonbindisg
designatioq for prelimirrary issuo identification prryposes ouly):

Whether seotioa3l ofPartE of Chapter63 oftheLaws of 2005,
by whose operation &e New York Staf Commission on
Healthcare Facililies in the 21st Century recommended the closrne
of a profitable hospital without affording it a hearing preceded by
adcquate notice, is unconstitlrtioiral as aviolation ofi

l. procedural due process, as guaranteed by thc
FogrtacNrth Amendment to thc Unit€d Statcs Constitrsion,
and by Article I section 6, of.&e Now York Constitution;

2. substantive due process, as guaranteedby the
Fourteenth Amendcrent to the Uoitcd Ststes Constituion,
and by Article I, section 4 of tbo Ncw York Constitudon;

3. the Preseutnent Clause ofArticle M sestion 7, of
ths,New Yor{< Constiution, and fte Sc,paration of,Powers
doctrine inherent thercin;

4. the Plaintiffs'-,{ppellana' right io free ocersise of
their religion, as grraranteed by Article I, section3, ofthe
New York Constitution; and/or



5. the Contace Clawe of Article I, section 10, of the

United States Consfitution.

13. Does aplrcllant request that this appeal be considered for resolution pursuant to section

500.1l-otthe Rulei of the Corlrtof Appeals (Alternative Prssedure for Selested

Appeals)?
ves X no

If yesr set forth a Goncisestatomelrt why appellant believes that considerstion ptrntaot to

section 500.1 1 is appropriae (seo section 500.11ft):

14, Notice to the AttomeY General,

Isauypartytotheappealassertingthatastatuteistmconstitrtimal? X 'ves 

-troIf yes, has appellant met the requirement of notice to the Attomey.General in section
500.9(b) of thcRules of the Court of Appeats? X yes , no

15. ITEMS REQUIRED TO BE ATTACHEI} TO THIS STATEMENT:

A. A copy of the filed poticc of appeal, a copy of the grder grrnting leave to appeal
(civil case), or e copy of the certificetc grartitrg leave to appe4l(noncapitel crimibal
case), whichwer ig applieablei

B. The orderrJudgment or detemination tppealed from to thfo Cqurq

C. Any order, judgmont or deteminetion which is the subject of the order
appealed from, orwhich is othetvise broughtupforreviery;

D, All decisions or opinions relating to the orders ret forth in subsectionc B and C
above; and

E. If required, e copy of the uotice sent to the Attomey General pursuant to section
500.90) of the Rules of the Court of Appeels.



Date; Ari$st 1,2W7

Doo I o1-r67574?.i

Phillios Lvtlo.LLP

Kiraneth.A- Manninq
(T!,pd nary of resirmiblc *tcncy)

Attorneys for rypcllants $t J.ggt[ihHpspital of ChFeklowasa
New Y.orls and Catholic Healthsvstrm Inc.

(Nmcsofpartiee)


