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.PRELTMTNARY STATEIE}IT

Ptaintl.ffs-appellants St. .Ioseph Hoepital of Cheektowaga, New

york ("St; .foseph,, or .'the hospilal"), and Catholic Health SyStem'

Inc. (*CHS",), have noved for leave to appeal an oplnion and order

of the: Appellate Division, Fourth Department entered on .Iuly 18,

20Q7, See sr- Joseoh Hosoital of Cheektowaoa v. Nov , 43 A'D'3d

L39 (4th Dep't 2007). On Novembex 27, 2AO7, this Court dismissed

plaintiffs' appeatr as of right. findi-ng that it did not directly

inyolve a substantial constitutional question. For the same

reasons t.hat plaintiffs' appeal involved no substantial

consEltut,lonal questions, plaintiffs' motion Presents no

constitutional issues warranting Ieave. Nor does their motion

present any other leave-worthy issues. It should therefore be

denied.

STAj[tst{EN.X OF AEE CASE

In Novernber 2006, plaint,iffs cotnmenced this action in Supreme

Court, Erie County seeking a judEment declaring legislation ("the

Enabling Act") unconstitutional and enjoining the State frop

revoking St, .Joseph's operating certificat,e. The EnabJ.ing Act'

created the Ner.l.York State Corunission on Healthcare Eacilities in

the 21st Cehtury {"Comrnission") and charged lt with "exanining the

supply of general hospital and nursing home f acil.itie-s, and

reeommending changes that will result in a more cohexent,

streamlined health care systern in the state of New York"' Enabling

Act $S 1, 2(at.



After holding public hearings and considering thousands Of

pages of documentary submissions from interested parties and the

recomme,ndations of its Regional Advj-so::y Committees ("RACs''), the

Commission j-ssued a final report in November 2006. It recommended

the closure of nine hospitals statewide - including St. Joseph

and the rest.ructuring of forty-eight others. On November 30, 2006,

the Governor approved the Commission's final report,. Pursuant to

sectiol 9 af, the Enabling Act, the Commj-sslon's recommendations

became }aw when the Legislature, did not disapprove the Commission's

report by December 3L, 2006.

In thelr amended complaj.nt, plaintiffs- alleged that the

Enabling Act denied them procedural and substantive due process,

violated the Presentment C1ause of the New York Constitution as

well as the separati,on of powers doctrine by authorj.zing the

Legisrature to vetp the recommeRdations, denied them the free

exercise of religion, and impaired their eontracts with vendors and

others. supreme court declared that the EnabJ-ing Act was

constitutional and dlsmissed the amended complaint. See St. .Ioseph

Hosoital o{ theektowaga v. Novellg, .15 Mlsc. 3d 333 (Sup. Ct. Erie

Co. 2007). The Appellate Divlsion affirmed, with one. tlustice

dissenting, but vacated the dismissal of the request for a

declaratory Judgment. Se6 St.. Joseph llospita}, 43 A.D.3d at 148.

Although the Appellate Divislon found that St, ,Joseph had a

property inter.est in lts operatihg certificate, lt concluded the
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p.rocedures affotdpd by the Enabling Aqt satisfied procedural due

process bee.ause they provided plaintiffs with adequate notiee and

a reasonable opportunity to be h.eard. In addition, the court held

that plaintiffs were not deprived of substantive due process

because the'Commlssion's recommendation to 'cLose St. Joseph was

neither without lega1 justificati,on nor Noutrageously .arbitraty."

The court rejected plaintiffs' challenge to the I'egisl,ative veto

provision without reaching the merits, concluding that the

provision was severable. Thus, the court concluded that even if

the legislative Veto provision vrere uhconstitutional, it tirould not

nulfify the remainder of the statute. Finally, the courL held that

the Enabling Act did not violate the Free Exercise or Cont'ract

Clauses.

Respondents subrnj"t this memorandum in opposition t'o

plaintiffs' motion for leave. The facts and respondents' arguments

in support of t.he dismissal of the complaint are set forth fully in

their Appellate Division brief, a coPy of which is submitted with

thls memoriandum. ilrle add only the followinE additional atgunlents

showing why review by this Court is unwarranted-
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In lighg of the uhique nature of the statutory scheme, deciding

the merits of plaintiffs' claime would have little, if any, irnpact

on other cases. At this .late stag€, grirnting leave would not even

affect many of t.he hospitals and nursirig hsmes that are subJect to

the Conrnission's recommendations.l Most of the hospitals and

nursi.ng homes slated for riqht-sizing have declded to comply trith

the recommendations, and some of them have already closed, merged

or dorrnsized.z All but a handful of facilities have discontinued

thelr J-ega1 challenges, opting instead !o apply 'for federal and

st,ate funding t.o assist Lhem in complying with the Commi"ssion's

recommendations. Thusr the issues presented lack statewide

Lmportance.

I The Commission's recommendations must be inplemented by
iTune 30, 2008. See Enabling Aet S 11.

ggg .rHealth Oepartment Reports Progtess on Implementation
of Berger Comnission Mandates, "
http ; /|srw.health. state, ny. us,/press/releases.120 97 /2A07-11-30-berg
er_mandates implementation3rogress.htn (site visited Dec' 3,
2067). Thi; piess releasicontaiits a hyperlink to a Berger
Commission status rePort



POIIIE II

PXJAIMIIFFS' DUE PROCESS EIJAX}' IS NOIT LEiLVE-IIORTET

A. Pla,intiffs' duc proceEs elairn i.nvolves
nsl. aubstantial constitutigda]. -qqegtion.

Although the Appellate Division reached Lhe merits of five of

pJ.aintiffs' const.itutional claims, plaintiffs' moti-on presents only

one of them -- the procedural due process claim -- as a gtound for

l-eave to appeal - That i.ssue, hor,*ever, like the other

constitutional claims raised below, does not warrant this Court's

review. Indeed, this Court''s November 2?, 2OO7 decision dismissing

plaintiffs, prior appeal for lack of any substantial aQnstitutiona]

questlon counsels agai-nst granting leave on this issue, Becar.lse

the Appellate Division r:eached the merits of the procedural due

procesq claim, lt waS "directly involved'f in that Court's decision

within the rneaning of C.P.L.R. 5601(b) (1). This Court eorreetly

viewed it as insubstantial. A clain is insubstantial when "the

contention raised is 'so clearly not debatable and utterly lacklng

in merit as to reguire dismissal for want of sUbstance."' l{axger,

the Powers, of the New Yor,k court" of Appealg, s 715 at 226 (2005

revised 3d .ed. ), guoting Hamilton Y- Reoents of the Universitv of

g3Ul*r 293 U. S. 245, 245 (1934 ) . If , as this Court has

deterinlned. pJ-aintif f s' due pxocess claim does not meet this

minlmal standard for substantiality, it is not leave-r,ror:thy either.



B. Plaintif,f,sr due proeess claie ig
oontro].].ed bv eettLa{ lEr-

In any event, Ieave shou}d be denied because resolution of the

procedural due process etraim involves only the routine application

of settled principles of law to a particular statutory scheme' The

basj.c requirements of procedural due process are notice and 'an

opportunity to be heard. MitchelL v. W.T. Grant Co., 416 U.5. 600,

534 (L974), Plaintiffs, by their own admissions, had both. The

gravamen of plaintiffsr challenge in the courts helow.was that they

should have been given an adversarial, evidentiary hearing before

the COmmission issued its reconmendations' However, none of the

factors identified in Mathews v. EL4ridge ' 424 U.S. 3L9, 335

(19?6), supports their argument that the Constitution required that

procedure instead of the notice and opportunity to be heard that

the Commission provided.

1. Ihe r.r.otlcn Pro'rided uqg adequat'e.

' There ls no substanti.aL questj-on that plaintiffs reqeived

cpnstitutionally adequate Rotice that the Commission might

reconmend that St. Joseph's operatlrr-g certificate be revoked ba'sed

on a laek of ongoing public need. This Court has held that

constltutlonal notice requirements are satisfied where a statute

notifies a party that there will be a proceeding, what issues will

be reviewed at. such a proceeding, and the possi.ble outcomes. See

Tompkins- Countv.-Suoport Collection Unit v. Chanilcerlin, 99 N.Y.2d



328, 338 (2003); see also Dusenbery,.v...unlted States, 534 U.s. LGl,

1,-tO QOAZ); Harner J'. Countv of Tioga, 5 N.Y.3d 135, 1{0 (2005).

Any contention by plaintif,fs that the State failed to put them

on notice of the pendency of the Commisslon's proceedings or the

posslble conseguences to themselves is insubstantial. Long before

the Enabling Act was enacted, New York }aw put all hospiLals on

notice that their contj-nued operation was conditioned on an ongoing

public need for their beds and servlces. See P.H.t. S 2806(6) (a).

?he enactment of the Enabling Act put every hospital and nursing

home, including plaintiffs, on notice that the State would review

its operations in order to elioinate excess bed capacity and

duplicat,i.ve services through hospital closuresT coflsolidations and

merqexs. See Enabling Act SS 1, B, and 9. The statute also

informed plaintiffs of the process that would be used to review

public need. Plaintiffs fu1ly partlcipated in the statutory

process. They attended the public hearings and made no fer,rer than

five written submissions to the Commission arguing that none of the

CHS f,acilities should be closed or downsized.

Plaintiffs' argunient rests on the premise t.hat the Commission

'ras requtred to notify them of not. onl! the pendency of the

proceedings but also the Iikelihood that St. Joseph would be slated

for closure, ?hough adopted by lhe dissent, helow, this argument is

contrary to well-settled law. Moreover, plaintiffs submitted to

the Commission a detailed analysis of the cdst of closing St.



Josep-h (R. 555-58)/ demonstrating that they were aware that St.

Joseph was a candidate fo.r closi:re. PLaintiffs did not suggest

that their e'xtensi.ve wrltten submissions to the Commisslon would

have been dlfferent had they been notified that St. ,Joseph was

oonsidered a hiqh priority for closure.

2. lFha aaaartrrrri:t-rl ttr ho harrd uar, ldcarr{lo -

There ls a].so no substantial guestion that plaintiff,s received

a reasonable opportunity to be heard. The Conunls'sion first
afforded pJ-aintiffs th€: opportunity to comnent on the analytic

framework that, the Commission adopted to identify those hospitals

that wouLd receive greater scr.utiny, and to review and somment on

the objective data that wouLd form the basis for the Commission's

recommendations. Plaintiffs and other hospital-s submitted

corrected data to the Commission, thereby mlnimizing the risk of
.error (R. L38, l.43.-142 , 7B 5) .

Thereaft,er, as required by the Enabling Act, the Commlgsion

held publlc hearings aad'otherwise soLicited input from interested
parties and the public (R. !39, 143-145). With respect to the

westein regi.on, the RAC conducted nine hours of pubtic hearings on

three separate days, receiving testimony from 43 dlfferent

sLakeholders (R. 488). Plaintiffs partlcipated in two of these

hearingsr pr€senting testlfrony and comments on its facillties and

the Commission's efforts to reconfigure the hospital industry (R.

!39, 488-490). Several of pLaint.iffs' representatlves also meL



informally with RAC members (R. 139, 488-491.). Plaintiffs

s.upplemented these appearances with five written submissi6ns to the

Commission and the RAC on a variety of issues, including the impact

of possible right-sizing for their facifities (R, 48gt 532-566),

The Commission received a1I these submissions and considered them

when rendering its recommendations (n. 4S?-4S9). Plaintiffs thus

had -- and took advantage of -- mary opportunities to Oppose any

.down-s5-zing or closure of their facilities. The Constitutlon

requj.red nothing more.

Plaintlffs' assertion that due proeess regutred the

Commission, after making recommendat,ions that affected fifty-seven

hospitals aiound the State, to affond each of the hospitals an

individualized, evidentiary hearing, does not raise a leave-worthy

j-ssue. First, t,he Legislature's decision to institute such

procedures under different cj-rcumstancesr Eeg, Public Hea1th Law

5 2805(2), did not prescribe a constitutional mandate. Second; the

commission's inqui:ry was guite different from that contemplat,ed by

the Public Hearth Law. under the Enabling Act, the commission was

reguired to evaluate public need and available suppry on a regionar

basis and to make'regi-on-wide recornmendations. The Enabling Act

did not permS.t the Commission to consider individual hospitals in
isolation. The pxocess set forth in the Enabling Act dld not

provide for "charges" agaS-nst specif i-c hospltals such that an



adjudicative hearing would have been useful in clarifying the

rdlevant facts.

Because of the policy-oriented nature of the Colnmission's

determination, the post-determination evidentiary hearings called

for by plaintiffs and the dissenting justice. below would havc

irnposed on the State a massive administrative burden without

reducing t,he risk of an erroneous determinaEion. Determining how

best to ieconfigure hospital bed supply in a give4 region was

essertially a matter of evaluatlng the undlsputed, historical facts

in light of the statutory factors and making what were essentially

dj-scretionary policy choices. Indeed, plaintiffs have not

identified any hray in which the post-determination hearing they

claim r{as constj.tutionally required could have ohanged the outcome

in any way.

Flnally, there ls no merlt to the obJection of the dissenting

just.ice below that, although the RACs held took testimony from

stakeholders and interested parties, the "actual decislon-making

bod1z, the Commission, did not hear testimony from any of the

affected health care providers or conduct any public heari.ngs."

st. Joseoh llospital, 42 A.D.3d at L49. The fact that the

Conmission, as specifically authorized by the Enabling Act, reLied

in part upon materials gathered by the RACs, has no constitutlonal

significance. An administrative decision-maker Bdy, consistent

with due process, rely upon the factuaL flndings and analysis

l0



prepared hy subordinates. See Keeler v. sTqy, 64l. F'2d 1044, 1054

(2d Cir.), cert. depiedf 454 U.S. 893 (1981"); Yaf€tsky. v. BIum, 629

F,2d 817, 822-25 (2d Cir. 1980), revrd on other or-ouhds, s-ub, noln.

Blum v. Yaretskv, 457 U.S. 991 (L982); Fle1ds v. Blum, 629 E.zd 825

(2d Cir. 1980) .

POTNT III

PIAINTI9FS' REMBINING eIAII{ll ARE SIMXIiARTY NOtr
I,EA\IE.IVOR'ITHY

The Appellate Dj-vj-sion held that the Enabling Act's

Iegislative veto provision is severable, .and thus did not address

plaintiffs' arguments that the provision violates the Presentment

CLause and Lhe separation of powers doctrine. Plalntiffs now

suggest (Motion aE 2L-26) that the severabillty issue is worthy of

J-eave. but neitrr'er that issue nor the constitutional challe-nges to

the legislative veto provision itself warrant review by this Court.

A. ltlhc senrtrabi'],itv qEestj.on is not leave-wortliy.

Resolutipn of the severabiJ-ity questlon would not break any

new ground, because the governing legaI standard is well settled.

When part of an enactment is found unconstitutlonal, the question

becomes "whether the legislature, if partial invalidity had been'

foreseen, wor.rld have wj.shed the statut,e to be enforced with the

invalid part exscinded, or reJected altogether.." Peopi-g,ex. rel.

Aloha Portland Cement Co. v. Knapp, 230 N.Y. 48i 59 (1920)

(Cardozo, ,I. ) . Here, the Legislature itself answered this guestion

by explicitly providing that, if any'provision should be deemed

11



unconstitgtional, it should be severed and the rest of the Enabling

Act shouLd remain i,n effect. Se-e Enabling Act S 10. Ehe inclusion

ot. ii seve"fability clause is "the best ,evidence" of legislative

intent on the question. N-.Y.S. Strperfr;gd Coalit'ion, Inc. v. N'Y,S'

Febt. of Environmental Conservation, 75 N.y.2d 88, 94 (L989); see

alsg Hyngs v. Tomei, 92 N.Y.2d 513, 628 (1998). As even plaintiffs

concede (Motj.on at ?31 , such a Clause c,reates a presumption in

favor of severability. Alaska Airlj-ne,s. fnc. v. Brocl(, 480 U.S.

678, 686 (L987). t'In such a case, unless there is strong evidence

that Congress intended otherwise; the objectionable Provision can

be excised fnom the remainder of the statute.'1 I4,

plaintiffs do not and cannot claim that the Appellate Division

used the incorrect 1egal standard in evaluating the severability

issue. PLaintiffs' claim that the court below applled that

starr-dard incorrectly merely raises an issue of error correction,

which generally presents no ground for leaVe to appeal. Given the

unlque nature of the statutory scheme, deciding the sevetiabii-ity

j.ssue would not establish useftrl precedent for future cases, but

would decide only this case.

In any event, the courts below correctly concluded that the

legislative veto iq severabLe from the remainder of the Enabling

Act. Plaintiffs do not dispute that the statute is fully oPe,rative

as a law without the legislative disapproval provision' A

Iegislative veto, "bY its nature, is separate from'the operation of

L2



the subsEantive provislons of a statute. " alaska Airlines, 480

u. s.. at 684-85, This is so becau,se the activity under t'he

legislation occurs so long' as, the legisl-ature refrains from

exercislng its dtsapproval power' Lq,

Nor is there any reasori to belleve that the Legislature would

have refused to delegate authority to the Commission in the absence

of the disapproval provlsion. On this point, 1t is difficult to

improve u'pon the cogent anaJ.ysis of the trial court:

The Hea1th Commissionetr already has broad
powers under .Publlc Hea1th Law S 2806(6) to
ettect hospital operating certificates without
oversight by the legislature. 'VflhiLe the
Counlssion was charged under the Enabllng Act
r.rlEh a comprehensive review of all of the
hospltals and nursing homes in the state, the
actual power given to the Cornmission was no
,greater thah fhe power already vested in the
Hea1th Commissioner.

See.St. Joseph l{ospitBl, 13 Misc. 3d at 339. Sirnilarly persuasi've

are the distinct reasons given by the Appellate Dlvj'sion for

concluding that the legislative veto $tas severabl,e the

Legislature enacted directives to the Coinmission speci.fic to the

Commissi-onf s f,unctions and deliberations and .retaited appointment

power over one-third of the Corunission's members and two-thirds of,

the BACs' memhers . See S.t . 'foseoh ,I&rspital , 43 A. D. 3d at L46 t

Enabling Act 'at ss 2 (bL 5, ? (d) . Accordingly' it is not

"inconceivable that the Leglslature intended the, Commission to make

its recommendations without Ehose recommendatlons being subjeet to

13



subsequent revj"ew by the Legis1ature." St. -Jo.sgph Hospital, 43

A. D.3d at 146.

In arguing otherwise, plaintiffs have relied on the 'Post-

enactment affidavit of Paul A, Iokasz, the Assembtry majorit} leader

at the tine of the. passage of the Enabtlng Act (n. 50L-502). But

a post-enactment stat.ement by an individual legislator provides

Iittle insight into legislative intent, and a statement prepared

for Burposes of lltigation is inadmissible, as the trlal court

betrow correctly found (R. 16). See Ci.vi1 Serqice Emplovees

A^ssociation. Inc. v. Countv of Orieida, 78 A. D.2d 100{, 1005 (4fh

Dep,t L980). In the end, the be.st evidence of legislative int,ent

is the tegislature' s express statement of lntent In the statute

itself: "It is hereby declared to be the intent of the legislature'

that thls act would have been enacted even if such invalid

provisions had not been included herein" (n. 41). Enabling Act

s10

The dissent below sugqested that, if the legisi.ative veto were

severable, then the Enabling Act might constitute an impropet

delegation of leEislative authority to the Commission, St. Josenh

Hoqpital, 43 A.D.3d at 154. Plaj.ntiffs, however, failed to

preserve this ,cLaim by faiting to raise it in the complaint or at

any tlme in Supreme Court, inslead asserting it for the first time

in their Appellate Division reply brief (p. 18). In any event, the

Appellate Division, First Department, has reJected the claim that

L4



the Enab,Ilng Act is an unlawful delegatlon of legislative

author,ity, and this Court has found that cla.j-m to be both

insubsLantial and not leave-worthy. See MiKinney v. Cogmrissloner

of th:e. , 41 A. D.3d 252 (Lst De-P't) .

appeaL dismissed, 9 N.Y.3d 891, lv. denied, N.Y.3d

(Nov. ?7, 24011.

B. P.Laintif,fs lack standinE to crhalLenge
the ].etrielativG veto. 

-
Moreover, this Court }ikely would not reach the merits of the

legislative veto prov.j-sion hecause plalritiffs lack standing to

challenge ir. An essential element of, standlng is that plaintiffo

show they have suffered an injury in fact that. is distinct from

that of the general pubfic. Matter of TJansactive Cpro,. v. New

York State Dep't of Social Servs., 92 N.Y.2d 57g, 58? (1998)-

Criti-cally, the injury of which plaintiffs complaln must be ti.ed

"to the governmental act chalJ-enged, " ensuring that they have "an

actual .legatr stake in the, matter being adjudicated. " Societv of

the Plastics Ind. fnc, v. Countv of Suffolk, 7-l N.Y.2d 751f 773

i1991). As the parties seeking relief, plaj.ntif,fs bear the burden

of establishing standing. rd. at 769.

Here, plaintiffs cA-nnqt show that they trere inJured on account

of the Enabling Act's legislatlVe disapprovaL provislon, which waS

never invoked. ff anything, plaintiffs could onJ.y have benefltted

from that provision.. Had it been j.nvoked, t,he Commission's

recommendalions would have been disapproved in their entirety, and

1-5



St. ,Ioseph and the other hospitats and nursing homes slated for

right-sizing would have suffered no injury at aII. Thus, while,

plaintiffs are aggrieved by the other parts of the Enabllng Act,

the legislatlve disapproval provision couLd not have haimed them ln

any qay.

Consequently, a judicial ruling on it,s constitutioRality would

be the quintessential example of an advisory opinion, which the

Court does not render, this Court does not "issue judicial

decisions that 'can have no immediate effect and may nevex resolve

anything. "' Cuomo v. Lonq fsland Li.ohtlno Co., 71 N.Y-2d 349, 354

(1988) (quoting New York PubLic trnterest Research Grouo v. Carev,

42 N.y.2d 527, 531 t7977)1. Consistent with thLs view, cour:ts in

other jurisdictions have concluded they lacked jurisdiction to

decide whether a Legislatlve veto provisi.on was constitutional whdn

the leqislature had not exercised it. See Beece v. Board of Educ.

of .the Citv of Chicago, 767 N.E.zd 395, 403 (App. Ct, I11. ?002);

State of Kansas ex rel. Tomasic q. Unified Gov't of Wvandotte

County, 955 P.2d 1136, 1155 (Kan. L998); e1-a.Ek--V-,-Yglep,, 559 F.2d

642, 649 (D.C. Cir, L977) (en b-anc).

This case j-s thus easily distinguished from Immigration -!i
Naturallzatj.on Service v, Chadha, 462 U.S. 919 (1983}. upon which

plaintiffs heavily rely (Motion at 22), There, the, House of

Representatives actually invoked the legislative veto, passing a

resoLution overruling the Attorney General's decision not to deport

16



Chadha. 462 U.S. at 926. The veto Lhus injured Chadha because it

w.ould'have resulted ln hlm being deported. I.d. at 939-40. Here,

in contrast, it is the other provisions of the statute, not the

dontrant legislat;ive disapproval provisior:, that irnpact the

plaintl.ffs.
. The diSapproval- p:rovision was a one-time-only option with .a

thirty-day shelf life that expired on December 31, 20A6. Left

unr.eyielred, tt Coul.d have no futUre ef fect on executive. action.

;udlcial review should awal,t a caie ln which the leglslature

actually exerciees a s'lmilar Veto Provision. In such a casb' there

wguld be a concr.ete controversy suitable folJudicial reeoiution.

Here, the ef.f.ect o.f an unexercised disapproval option oo the

Commission' s deliberatj.onE is entirely. specuLa'tlve.

l7



C, In any event; pla5.ntif,fg, underJ,yinE constitutional challengea
g9 thE legislative veto pro\rision are insubstaatial' end do not
warrant tlris Cgltrt'g review.

1. ffrc statute is sohtitt

The provision that gave the tegislature the option to

disapprove the Cgmmlssj.on' s recommendations is consistent t ith the

Fresentment clause. The Nerr York constitution provides that

..[e]vefy bilt which shall have passed the senate and asse-tnb1y

shaIl, before it becomes a I'aw, be presented to the goveillor"'

N.Y. Const. art. Iv, s 7, Thus, if the legislative disapproval

provision purported to permit a b111 passed by the Senate and

Assemtlly to become law without presentation to the Governor, it

would be unconstituti-ona.l-.

The legislati.ve disapproval provision does no such thing,

however. The Enabling Act was duJ.y Passed by the Legislature and

then presented to the Governor, in a'ccordance with artiele IV. See

L. 2005, eh. 63, Part E, S 3L. Section 9(b) (ii) of the Enabling

Act s.imply makes the Legislature' s subsequent Passing of a

concurrent resolution a contingency that affects: the law's ongolngf

operation. It ls well settled that the operation of a bill

properly enacted by the Legisl-ature and sigrned by the Governor can

be made contingent on subsequent etents, including the actions of

political players. SeP Roosevelt Racewav, fnc. v. Countv of

Nasseu, 18 N.Y.2d 30, 3?-38 (1966) (Iocal Iaw conditioned its

effective date on when the Governor approved a State enactment);

18



People ex. rel. Unqer v. Kennedv, 207 N.Y. 533, 545 (1913)

(approving process by which the Legislature passed a bill creating

Bronx Countyz to have effecL only if, people within that terrj.tory

then approved it by popular vote); Pqople v. Fiqe Ass'-tt of

Phlladel-phia, 92 N.Y. 311, 316 (1883) (approving leglslation that

only went into effect upon action taken by another state); Mevers

v. N.Y.S. Div. of Housinq & Communitv Renewal,36 A,D.2d 165, 169

lzd Deptl 1971-). Because the sub.sequent event on which the

operation of the Enabling Act, was made contingent w?s not the

enactment of a Iaw, it was not subject to the requirements of the

Presentment Clause. The Legislature's vote on this question no

more needs to be presented to the Governor than did the popular

vote in ll.noer.

To be sure, in Chadha,, the Supreme Court suggested in dictum

that a legislative veto provi.sion might vtolate the Presentment

Clause of the United States Constltution, See 462 U.S. aE 947-48,

That Presentment Clause contdins broader J.anguage, however, with no

paralle1 in New York's Constitution. Thus, it not only requires

that " [eJvery BilI which shall have passed the llouse of

Representati-ves and the Senate, shaLlr before it becomes a taw, be

presented to the President of the United Statesr" U.S. Const, Art.

T, S 7, c1. 2, but then goes on to stat,e: "Every Order, Resolutionr.

or Vote to which the Concurfence of the Senate and House of

Representat,ives nay be necessary (except on a question of

19



adjournment) shall be presented to the President of the United

states.,, u.s. const. Art. f, s 7, eI. 3. This language was added

dellberately, Cha.dha observed, to expand the reach of the federal

constitution's presentment requirements. 462 U.S. at 947' In

sharp contrastr, the Presentmeht CXause of the New York Constitution

speaks only to "bi11[s]" that are meant to "becomel] ' Iaw.,',

It does not extend Lo every "vote-"

2. l[he statrrte does not viol.ate the
sePa:.qtioI!' otr Doiter8 doctriae'

Nor does the statute run afouL of the separation of powers

dcictrine. Plaintiffs' separation of po.!{ers argument echoes their

presentment clause argument, asserting that the doctrine is

violated because the statute requires the. Governor to act on the

Commissionf s recommenitations before the Legislature acts

(Plaintiffs' Appellate Divj.sion Bxief. p. 30). But thls argument

suffers from the same fl-aw as thelr presentment cJ-ause argument.

It confuses the enactment of a law -- which of course must follow

the proeedures of article IV -- with tbe admirristratlon of d law

previously enacted,

The Enabling Act, passed in accord with the presentment

c1aus,er. delegated to the .Commissioa the lask of examining Lhe

health care system and making pioposaJ-s for the reconfiguration the

state'S hospitals and nursing homes. The Govefnor's dlscretlonary

determination to approve the Commission's final xeport was not a

s.tep in a sacond legislative enactme-nt process. Rather, it was a
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fin;il executive action to implement the Enabling Act, llis actlon

in this regard is no different from the countless executive or

administrative actions performed daily by .the Executive.

Petitloners ciaim that the Legislature usurped the

prerogatives of the exec.utive branoh by reserving the right to

disapprove the Governor's determination, but they are mlstaken.

Eirst, the Legislature did not in fact disapprove the Commission's

recommendations, and therefore any ehallenge to thLs provision is
not properly presented to the Court. fhe Legislature's agtion in

simply reserving, but not, invoklnE, the dlsapprovaL power did not

usurp an executive function in any way. See Mull.-er Optical Companv

v_, Equa1 Employme,nt, Opportunitv Coruilission, '143 ['.'2d 380, 387-88

(6th Cir. l-984) (statute containing unexercised veto provision did

not 'violate separation of powers because the LegS.s1ature and the

Executive never came into conflict).
Second, the unexercised power of the tegislature did not

unduly intrude lnto the Execut,ive areRa. Ihe statute severely

llmited the tegisLature's role by reguiring it to accept or reject

t.he Comnj.ssion's .recommendatLons in their ent,irety and by giving it
a truncated tlme-frame in whlch to act,. Moreover. the statute dld

not subordinate the Governor to the tegislature, but instead gave

the Governor his own, si,milarly circumscribed opportunity to

determine whether the Commission's recommendations should go into
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effect. Finally, the legislative power at, issue her€ waE narrowly

'tailored; it applled to one set of r.ecotnmendations igsued at one

tine by an independent agency that was ereated spEciflcally to.give

those. recomnlendatLons and that now ie disbanded.

co[lqLUSrsr

The Court ehould deny the motion for leave to appeal.
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