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BURTON S. SHERMAN, J.:

In this action for libel, defendants move for an order,

pursuant to CPLR 3012, dismissing the complaint on the

ground plaintiff has failed to aerve the complaint in

accordance r.rith cPLR 3012 [b ] . Plaintif f , an attorney,

cross-moves for' 3n order denying the motion anrl granting her

an extension of time for 90 days ,to permit counsel to be
\

retaj-neC anil the complaint servecl or alternatively, a

conditionaJ- order permitting her to serve the complaint

within 90 rlays from the service of a copy of an order by the

Cefendants, with notice of entry

The record reveal.s the aummona with an "attachment" vtas

served on defendants on or about February 22, f993. The

"attachment" contains allegatione of libet by the defendants

of the plairrtiff. Allegedly, defendants made four separate

oral and written "fafse and defamatoryr''statements regardittg

pJ-aint j-f f 's legal practice. Plaintif f alleges ilefen dants
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published the statements on or about October 24, 1991,

November 18, 1991, February L2, L992, €lDd February L4, Lggz.

On March 9, 1993, defendants served on plaintiff a

Demand for the Complaint pursuant to CPLR 3012tb1.

Plaj-ntiff ilid not serve the complaint within the twenty days

provided by CPLR 3012 [b] . Plaintif f, requested aditit j.ona1

time and defencants agreed to extend the tirne to Aprir zo,

1993. However, plaintiff did not serve the complaint on

April 20, 1993.

defendants refused.

She requested additional time and

The record reveaJ-s pJ.aintiff has attempted to retain
counsel-. she contends she has made diligent efforts to find
counsel who wouJ-d be in a position to unclertake the libeJ.

action against def en dants. ( i. e. , ',ef forts have been

unsuccessfuL due to the fact that raw fj.rms eguipped to
handle a matter of the magnitude of the instant ca6e prefer
to represent the media defendants, who have unlimited
resources to defend themserves against their journalistic
rnalpractice, rather than l-iber praintirre, who normally ito

not have such extravagant means avaj.Lable to them. ,')

(Sassower Aff., ID Opposition, 1 12).

In order to avoid a rlismissal of the action for timely
fail-ure to serve a complaint, plaintiff muet show a

reasonabl-e excuse for the deray, etDd that the action has

Iegal merit. This requires a factual ilemonstration of proof

by affidavit made by persons having personar knowreilge of
the facts sufficient to estabLish priqa tqiu that praintiff
has a cause of action. (Barasch v. Micucci, 49 NYzd 594; A



& J C-o_nctete Co{p. v._ Arker, 54 NY2d 870). The absence of
prejuCice to the Cefendant is not a basis to deny a

dismissal motion under CPLR 30f2[bI. (Vjrie v_.- &oLag, 47

NY2d 795). It is within the courtra power to grant an

extension of time within which to Ererve the compraint, where

delay in service is not wiLJ.ful or lengthy. (See, A g g

C-o-ncre_Le C-o_fp. v._ Ar.Lerr, swla_). A dlsmi.seaL of an acr_ion

for fail-ure to serve a compraint is not a dismissal on the

mer:.ts. A second action for the same cause may be

maintained if service of the sununons is made before the

expiration of the statute of Limitat j-ons. ( s-oLi_{aki-s v_._

U_rli_te{ Se-{vic-es Automobj--Is As-s_,n, tOO AD2d 931 [2nd Dept.

I9B4; Joseph T. Ry-e_lso_rl & Son, ln"_. v. pi{fa-t-h, I32 ADZd S2T

[2nil Dept. r987]).

A motion to dismiss the action for failure to 6erve a

complaint shourd be granted in the absence of an affidavit
of merj-t. (ltgJlernslg v. past Ti-E pub_._ I-nc_., l0O AD2d 618

[2nd Dept. 1984 ]; Stolo_witz v. {oqqt- Siqti Ho-sJ-. , 60 Ny2d

658 ). The affidavit of merits shouid contain evidentiary
f acts suf f j-cient to estabish a prime f acie case. ( lter

l,lanaqe_me-nt_ Corp._ v. Boger ! WeIIe , 64 Ny2 al 904 , 905

Icitations omitted]). The Lack of an affidavit of merite

requires the court to dismiss the action, eis a matter of
law, without con Cition. ( Ibid ) .

Plaintiff maintains she has a meritorious cause of
action as reveaLe c by the "attachnrent " to the sumrnoncr. The

"attachment" cc:rsist of unsworn allegations regarCing the



cJ-aim of J,ibel. This iloes not fulfirl the requirement for a

demonstration of legar merit. Plaintiff hae faiLed to make

the required showing.

defendants! contention

after the expiration of
(CPLR 2L5t3l Icause of

Moreover, plaintiff cloes not clispute

that the summong waa served one week

the one-year statute of limitations.
action for libel is subject to the

one-year statute of limitations I r I{if lj.ams v. V_q{ig

BraziLian Airlines. 169 AD2d 434, apJze_al {e_nie{ 78 NY2d

8s4 ).

Accordingly, the defendants I motion is granted and the

complaint is dismissed pursuant to CPLR 301.2. The

plaintJ-ff rs cross-motion is ilenierl in all respects.

SettJ-e order.
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