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AcCOUN,TABILITY

Box 69,Gedney Station . Whire Plains, New York 10605-0069
TEL:9141997-8105 . FAX: 9l4l 684-6554

BY IIAND

October 3, L994

Itlr. Joseph Berger
Westchester Bureau Chief
The New York Tines
235 Main Street ,  4 th F loor
Whi te Pla ins,  New York 10501

Dear Mr. Berger:

Encrosed, p€r your request, is a copy of the Appelrate Division,
secold.  Departmentrs June 14, 199i .  inter in suspension order
(Exhibit marr)r which suspended rny mother from the piactice of law
imnediate ly ,  indef in i te lv  and uncondi t ional ly .

Yet, for more than three years, the Apperlate Division, second
Department has perpetuated this unlawful order by repeatedly--and
without reasons--refusing to vacate it--even 

- 
aftLr thJ Lgn

decision of the Court of Appeals in Matter of Russakoff (Exhibitr r g l l ; 4 . T . h a t d e c i s i o n r e i t e r a t e d t n a @ s i o n o r d e r s
without f indings must be vacated as a rnatter of 1aw.

1 So as to perrnit you to understand what rrfindingsn andr r reasons r r  a re ,  r  enc lose  the  Appe l l a te  D iv i s ion ,  second
Departmentrs recent interim suspension order in Matter of Jennv
M. _Maiolo, published in the Septernber L6, Lgg4 i@
York Law Journar  (Exhib i t  tB ' ) .  you wi l l  readi ly  see tne
contrast between that order and the Appellate pivisi-on, Second
Department I s June L4 , l-991- interim suspension order against my
mother.

2  z z  N . y . c . R . R .  s 6 e 1 . 4  ( t )  ( 2 )

3  M a t t e r  o f  N u e y ,  6 L  N . y . 2 d  5 r - 3  ,  4 7 4  N . y .  s . 2 d , 7 L 4  ( r . 9 8 4 )

4  l l a t t e r  o f  R u s a k o f f  ,  2 2  N . y . 2 d  s 2 o , 5 8 3  N . y . s  . 2 d  g 4 g  ( i , 9 g 2 )

on its face, You wil l see that the order states no reasons and
makes no findingsr. since at the time it was issued the
Appgllate Division, Second Departmentrs own rules (Exhibit rC-
Lt t )4 '  and decis ional  1aw of the Court  of  Appeals (Exhibi t  r rg-2rry3
required reasons and findings, that order wls unriwfur jl

i



Mr. Joseph Berger Page Two October 3, L994

lloreover, notwithstanding that ln Russ?koff the court of Appeals
recognized that an attorney is entit led to a pronpt 

-iost-

suspension hearing, where there has been no neariig ir ior
thereto, the Apperrate Division, second Department, which-did not
afford my mother a hearing before it suspended her, has
repeatedry--and. without reasons--refused to direct a post-
suspension hearing.

The Appellate Divisionrs deliberate refusal to direct a hearincr
reflects i ts knowledge that the June L4, L99t- suspension order iJ
a criminal fraud--which would be exposed at any hearing held o,
the subject. Such knowledge can also be interred fron that
courtrs fai lure to set forth any reasons or f indings in i ts
suspension order  (Exhib i t  rA, ) .  pra inry ,  i f  there hrere any
evidentiary or legal basis for such order, 

-the 
Appellate pivisioir

would have had no diff icurty in sett ing that rbrtn, as the Iaw

we are. ready to prove to you--indisputabry and based on the
underlying f i les--that there is no legal or factual basis for
the suspension and that i ts issuance and perpetuation by the
Appellate Division, Second Department is a 

-vicious 
retal i t t ion

a g a . i n s t  n y  m o t h e r  f  o r  h e r  a c t i v i t i e s  a s  a  j  u d i c i a ittwhist leblowerrr. such serious contention was f irst raistd UV .V
mother inmediqtely upon her suspension more than three years ago
and repeated in ny rnotherrs october 24, 1-99L letter to Govern5r
cuomo, cal l ing for the appointrnent of a speciar prosecutor
(Exh ib i t  r rE r r ) .

l{y motherrs letter outl ined the poli t ical ly sensit ive case of
castracan v. colayita, which she brought as pro bono counser to
our grass-r-oots cit izensr group, then call-ed the ,,yintn Judicial
commi t tee r r? .  r t  a l so  desc r ibed  the  Appe l l a te  D iv i s ion rs
finding-Iess suspension of her l icense as 

- iraving 
been issued

within days of publication by The New York Times 6t her 'r letter
to  the Edi tor t t ,  d iscuss ing the Castracan casE6.

rn castracan v.. colavita, i ly mother charged judges, wourd-be
judges, and prominent poli t ical leaders of both 

-rnaj-or 
part ies in

the Ninth Judiciar oistr ictT with crirninar co-nduct. This
included the viotation of fundamental Election Law requirements

5 The Center for Judicial Accountabil i ty is the successor
to the Ninth Judicial Cornmittee.

recruired it to do.

6 A
as part of

7  T h e  N i n t h  J u d i c i a l  D i s t r i c t  i s  c o m p r i s e d  b y
I{estchester, Putnam, Dutchess, orange, and Rockland counties

copy of my motherts rr l ,etter to the Editorrr is annexed
Exhib i t  i lEr f  .
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at judicial norninating conventions and the dlsenfranchlsement of
voters by " corrupt and unethicar potit icar dear. By such dear,
Democratic and Republican party leaders traded seven judgeships
through cross-endorsements, contracted for judicial resignit ioni,
and pledged patronage

My motherrs october 24, L991 letter reported to Governor Cuomo
that at every level in Cast-racan v. Colavita and in the companion
case_ of Sadv -v. Murphy the courts had disregarded elernlntary
19Sa! standards and falsif ied the factual record to sustai ir
dismissals of those two Election Law cases. This inctuaea 

-th;

New York Court of Appealsr denial of review by the pretense that
the issue of whether judicial cross-endorsements di ienfranchises
the voters is not a rrsubstantial constitut ionar questionr.

It  should be borne in nind that notwithstanding Art icle VI,
subdivision 5 (c) of the New York State constitut ioi giv; ""t"r!
the r ight to elect supreme court justices, juai l iat cross-
endorsernent is a ttway of l i fett in this state, wi€n a substantial
proport ion of Supreme Court justices relying on judicial " i"==-
endorsement to gain and/or maintain their seits on tne benchS.

Itty mother supported her reguest for the appointment of a special
prosecutor by urging the covernor to requisit ion the f i fes in
Castracan v. Colavita and Sady v. Murphy and proffering the f i les
re lat ing to  her  suspension.

what is evidenceg bV those files--which we are ready to show and
exprain .to you--is that where the issues involve iu-aiciar f;a;a;
corrupt ion,  and corrus ion,  the s tate cour ts  je t t ison ar i
s tandards of  Iaw and adjudicat ion.

rndeed, the Art icre 7g proceeding, about which r tr ied to
interest Your exemplif ies the bra2enness with which law ""a
standards are total. ly abandoned so as to cover-up of juaici i i
corruption.

8 As i lrustrative, in castracan, the paner of the
Appellate Division, Third Department wnicn deniea- the case the
mandatory preference to be heard before election day--to which it
vras entit led under the courtrs ovr! ruresr €rs welr as the
Erection Law, . was comprised of f ivE judges--each one cross-
endorsed: two j.udges having been cross-endorsed Efrour part ies;
lro judges having been cross-endorsed by three pirt ies; and onejudge cross-end_orsed by two part ies. As to tne paner which
ult inately heard the case--and sustained dismissal--three of i ts
rnembers had been cross-endorsed judges, incruding the presidinf
justice, with a tr iple cross-endoisement. Neithei panef-rnaae anf
discrosure that in a case challenging cross-endorJernent so *u"y
of its menbers were thernselves the 

-pr6duct 
of cross-endorsement.



ItIr. Joseph Berger Page Four October 3, L994

rn that  case,  ent i t red sassoJre. r .v .  Hon.  Guy l fangano.  et  a l . ,  Dy
mother sued the Appellate Division, Second Department, ctrarging
it with criminal conduct in nanipulating the
disci_pli larl  mechanism--which, i t  contr,bls--to retal iate against
her for judicial t twhist leblowingtr. This includes its fraudulent
suspension of  her  l icense.

What happened in that case? Although Judiciary Law S14, as well
as SlO9.3(c)  o f  the Rules Govern ing Judic ia l  Conduct  expl ic i t ly
prohibit.a judge from deciding a na€ter in which he is a party or
has an interest in the outcome (Exhibit 'Fr), the Apperrate
Division, second Department .refused to recuse-' i tserf 

-r ' to, 
ny

motherrs  Ar t ic le .  78 proceeding against  i tse1f9.  rnstead,  i t
granted the disrnissar motion of its algJt attorney, the attorney
Genera l .

By_ so doing, the Apperrate Division, second Department--aided
and abetted by our state's highest 1aw off icer--not only f louted
e lenen t=a !y  con f  r  i c t -o f  - i n te res t  ru les  manda t ing  l  r ra i c ia i
disguarif ication, but, even more egregiousry, aeJtr6yea the
Article 78 remedy. such remedy is a 

-bulwark 
of democraly since

its very purpose.is to provide cit izens aggrieved by governmental
rnisconduct with independent review of thei i  arlegations.

so much for democracy and our ruLe of law--subverted by thejudges of our courts and the New York State Attorney General,
who defends thern when they are sued. Oh we1l.

9 Annexed hereto as Exhibit ,Gr is a copy of my mother|s
recent complaint against the justices of the appLllate oivision,
second -  Depar tment ,  who v iorated the i r  minaatory duty  to
d i squa l . i f y  t hemserves  f  rom ad j  ud i ca t i ng -nEr  T r t i c r6  7 I
proceeding.  That .compla int ,  f i red on septembLr L9,  rgg4 wi th  the
commiss ion on Judic iar  conduct ,  is  deserv ing of  a  s tory  in  " "a-o i
i t se l f .

rndeed, r wourd point out that The Timds has written
extensively during the last few rnonths--both--Tilarticles .ra
edi tor ia ls- -about  r rconf l ic t  o f  in terest r r  issues.  The most  recent
art icle appeared. on septernber 20, lgg4, and is annexed for your
convenience (Exhib i t  | tHrr ) .  As ref lected there in,  var ious et i r ics
experts were quoted on t l" subject. Assuredly, were you to
consurt such experts rerative. to my motherrs sep-tember Li, Lgg4
cornplaint, they would be unanimous in strong con-demnation ff the
unprecedented--and. suspect--behavior of the Appellate Oivision,
Second Department in fai l ing to recuse itself.
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The above description of lawressness should enabre you to
recognize that there is an important connection betweln the
TineE I Septernber 27th editoriaf iuo way to pick a Judge" (Exhibit" r -L")  and i ! : .  september L7th edi tor ia l  rNew yor i<,s 'nt ;a; ; t

GengSalrr (Exhibit rrr-2x) . what the september 27E]n eailoriai
(Exhibit rrI-1rr) describes is a despicable Lnd cynical horse-trade
in _judgeslrips. However, when such manipuratioi of judgeships i=charrenged, the courts not. onry disregard the raw to- aumi thecase brought, but use their power to go after the tawyei ,n"brought it. -.This brings us to the september l-7th editorial(Exhibit trr-2rr) because when that tawyei--in this case, Dorissassower--sues the . judges for retalialing against her by anunjustif ied suspension of he-r l icense, their afe defended bi thaAttorney General. And how does the AttornLy General defenl hisjudic iat  c l ients? By disregarding the.raw and ar ju ing , i in"" [
aTty re,gqr author i ty that  h is j  udic iar  ct ie i ts are not
disgualif ied from deciding their ow-n case. And who does the
Attorney Generar argue tnis to? None other than to his ownjudiciar clients, who are onry. too happy not to alrow allegations
lhat they have_ engaged in criminal conauct to be decided- bt-;;
independent and irnpartial tr ibunal.

And so, judgeships continue to be traded. The party bosses knowthey are .protected by those they have put on ths benlh and who
need their support to remain on the bench--and to be advanced.
Besides, there ?re.  very few fear less lawyerslO , i i i i "g-- i ;
charlenge this tbusiness as usuail porit icking in iuagesf,ips,when to do so means putting their l icenses and livelihooal on Lnel i n e .

Berieve [€, what we are presentin_g -you is more than a prize-
winning story, it is a najor scandal-- i-n state governrnent.

you wirr mention as much to Kevin sack, who in his August
Timest art icle on Governor Cuomo stated:

rrRemarkably, his administration has been
untouched by rnajor  scandal . r t

.  uy motherfs credentials are reflected in her l-9g9
list ing in the Martindale HubbeII law directory, annexed to her
october  24,  1991 le t ter  to  the Governor  (Ex l i ib i t  "Er)  .  As
refrected therein, my mother has been in the forefront o'r regar
and jud ic iar  re form.  rndeed,  in  l_989 she was erected to  b;  aFellow of the American Bar Foundation, an honor reserved for
less than one-third of one percent of the practicing bar of each
state.

Perhaps
2 L ,  1 _ 9 9 4



r would add that on December 10, 1993, dt a rneetlng at the state
Capitol, r confronted Governor Cuomo with his }ack 6f r"sponse to
ny mother I s october 24 , 199 j- retter--and the two r-ottow-up
Ietters she thereafter sent hirnl l .  perhaps you read ny exchangl
with Governor cuornor €rS reported by the 

-Timqs 
on saturdaf,

December 11, L993. Members of Ansche chesed did--and heraldid
me for having rrtaken on the Governorrr. r annex a copy as Exhibitr rJr r  in  case you n issed i t .

r also annex (as Exhibit nKr) my septernber 25, Lgg4 retter to the
Editor, detair ing the necessity €nat candidates for Nehr york
state Attorney General be required to address the issues raised
by my motherrs Art icre zg proceeding. rf this is not an ."peci
of the story that you wish to handle--prease i*"ai" ieiv
reconmend it to the reporters who are cove-ring the race for
Attorney General.
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Please call me sooner--rather than later. with the electionsjust  s ix weeks away, t ime is of  the essence.

Yours for a guality judiciary,

ELENA RUTH SASSOWER, Coordinator
Center for Judicial Accountabil i ty

Enclosures

1L At that
of  the October  24,
accompanying hin.

December 10, 1993 meeting, I  gave a dupl i -cate
L99 l -  Ie t te r  to  the  Governor rs  a ide ,  who hras

j


