
SUPREME 
.COI'RT 

STATE OF NEW YONX.

:::v:_::_*:T:
In the Matter of the Application of \
ITIARIO l{. CASTRACAN and VIIICENT F. BONELLI,
acting Pro' ' Bono PubIico,

Pet i t ioners,

for an order, pursuant to Sections
1 6 - 1 0 0 ,  L 6 - 1 . 0 2  ,  L 6 - 1 0 4  ,  1 5 - L 0 5  a n d
l -6 -1L6 o f  the  E lec t ion  Law,

Petit ion

-vs-

AIITHONY J. COI;AVITA, Esg., Chairman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
cUY T .  PARIS I ,  ESg . ,  DENNIS  I IEHIEL ,  Esq . ,
Chairnan, WESTCIIESTER DEMOCRATIC COUNTY
COMMITTEE, RICIIARD L. WEINGARTEN, Esq.,
IFUIS A.  BREVETTI,  Esq. ,  Hon.  FRANCIS A.
NICOLAI, HOWARD MILIER, Esq., ALBERT J.
EIIIANUELLI, Esq., R. WELLS STOUT,
HETENA DONAHUE, EVELYN AQUILA, Comruissioners
constituting the NEW YORK STATE BOARD

..T.OF ELECTIONS, ANTONIA R.  DIAPICE,
MARION B. OLDI, Commissioners constitut ing
the WESTCHESTER COUNTY BOARD OF ETECTIONS,

Respondents,

for an order declaring invalid the Certif icates
purporting to designate Respondents Hon. FRANCIS A.
NICOLAI and HoWARD lrtILLER, Esq. as candidates for
the office of Justice of the Supreme Court of the ,
State of  New York,  Ninth Judic ia l  Distr ict ,  and
the Petit ions purporting to designate ALBERT J.
EI{ANUELLI, Esq. a candidate for the offj.ce of
Surrogate of Westchester County to be held in
the general  e lect ion of  November 6 '  1990.

---x
TO THE SUPRE}IE COURT OF THE STATE OF NEW YORK:

}IARIo M. CASTRACAII and VINCENT F. BOI.iELLI, acting pro

Bono Publico, 4s and for their Petit ion, respectfully allege the

following, on infotmation and belletls
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- 1. Petitioner MARIO M. CASTRACAN ("CASTRACANTT) is u

duly registered voter enrol led in the Republican Party, residing
\ .

in the Toy.n of New Castle, Westchester County, New York, in the

New Castle 14th Election Distr ict of the 89th Assembly Distr ict

of the State of New York.

2. Petit ioner VINCENT F. BONELLI ( ' ,BONELLIi l)  is a duly

registered voter enrol led in the Democratic Party, residing in

ther City of New Rochelle, Westchester County, New Y,lrkr in the

31st Election Distr ict of the 85th Assernbly Distr ict of the State

of  New York.

3. Respondents R. WELLS STOUT, HELENA DONAHUE, and

EVELYN AQUILA eonstitute the Board of Elections of the State of

New York ( the r rBoARDtr) .

4. Respondents NITONfA R. DfAPICE and I ' IARION B. OLDI,
I.

' '  constitute the Board of Elections of Westchester County. . '

5. Respondent, AUTHOHy .f. COLAVITA, Esq. ( 'ICOLAVITA")

is Chairrnan of  Respondent Westchester Republ ican County:

Courmittee for Westchester County, State of New York ('TREPUBLICAN

c . c .  " )  .

5. Respondent DENNIS MEHIEL ("MtrttIEL"1 is the Chairman

' of Respondent Westchester Democratic County Cornmittee for

Westchester  County,  State of  New York (TTDEMOCRATIC C.C. t t ) .

R e s p o n d e n t  R I C H A R D  L .  W E I N G A R T E N ,  E s q .

,(|TWE.INGARTENI|), at al l  t imes hereinafter mentioned in 1989 and

unti l  December 3L, 1989, was Chairman of the DEMOCRATIC C.c.

8 . Respondent, GUY T. PARISI, Esg. ( TPARISI' |  
) ,  at a}l



times hereinafter

c .  c .

.  t , a  . .
I

menELonecl , legal counsel

- \

to the FAPUBLICA}T

(fTBREVETTIr) , at

counsel to the

was

9 .

al l  t imes

DEI'IOCRATIC c .  c .

10 .  On  SePtember  18 r  1990 ,

and for the Ninth Judicial Distr ict of

convened by the REPUBLICAN C.C. at the

at 670 white Plains Road, Tarrytown'

York to norninate three (gl Republican
t

the Off ice of Justice of the Supreme

York for  sa id Dis t r ic t .

Respondent LOUIS A. BFEVETTf, Esq.

hereinafter mentioned, was legal

a Judicial Conventi.on, in

the State of New York, was

West,chester Marriott ltote1

County of-Westchester, New

candidates for election to

Court of the State of New

11.  On September 19,  1990,  a Cer t i f icate purpor t ing to

nominate one GEORGE H. ROBERTS (ttROBERTStt), and Respondents Hon.

FRANCfS A. NICOLAI ("NICOLAI") and HOWARD lllILLER, Esq. 1tt141tr1gfi"1

as the candidates of the Republican Party. for election to said

off ices, was f i led with Respondent, New York State Board of

Elections at i ts off ice located in Albanyr New York (the

ttRepublican Certi f  icatett,  annexed hereto as Exhibit rrArt.

L2.  on Septernber  24,  1990,  a Judic ia l  Convent ion in

and for the Ninth Judicial Pistr ict of the State of New York,

was convened by the DEMOCRATIC C.C. at Daysr Inn on Tarrytown

Road, in the Town of Greenburgh, County of Westchester, New York

to nominate three (3) Democratic candidat,es foq election to the

off ice of Justice of the Supreme Court of the State of New York'

for  sa id Dis t r ic t .

l.
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13. on September 25, L990, a Cert i f icate purport ing to

nominate one Joan LEFKOWITZ and. Respond,ents NICOLAI and, MILT.IR

as the cagdidates of the Democratic . Party for election to said

off ices s/as f i led with Respondent, New York State Board of

Elections at i ts off ice located in A1bany, New York (the

rrDemocratic Cert i f icatert). Petit ioners beg leave to subrnit a

copy of  sa id Cer t i f icate on the return date as Exhib i t  r rBrr .

L4.  On September 240 1990,  Pet i t ioners duly  f i led wi th

Responden t  New York  S ta te  Board  o f  E lec t i ons r .a t  i t s  o f f i ce

located in Albany, New York, Objections to said nepulf ican
i

Cer t i f icate f i led on September 19,  1990 by sa id Republ ican Par ty ,

a copy of  which is  annexed hereto as Exhib i t  r rCrr .

15. Petit ioners intend to duly f i le with Respondent

New York State Board of  E lect ions:  (a)  on or  before Septeurber  28,

1990 ,  Ob jec t i ons  to  sa id  Democra t i c  Cer t i f i ca te  f i l ed . (  on

Septernber 25, 1990 by said Democratic Party, (b) on or before

October  1,  L990,  Speci f icat ions of  the i r  Object ions to  the

Republican Certi f icate, and (c) on o" U"fore October 4, 1990,

Specif ications of their Objections to the Democratic Cert i f icate.

- Petit ioners beg leave to submit to the Court on the return date,

a copy of their objections to the Denocratic Cert i f icate and

Speci f icat ions in  suppor t  thereof  to  be f i ledr  ds wel l  as of  the

Specif ications in support of the objections heretofore f i led with

respect  to  the Republ ican Cer t i f  icate as the i r  Exhib i ts  r rDrr ,  r rEr l

and rrFrr respectively.

L5. Pursuant to the provis i .ons of  Art ic le 6,  Sect ion

: lt
_t



6 (c) of the Constitut ibn of the State of New York, Justl ,ces of

the Supreme Court for the State of New York, including the Ninth

Judicial .Distr ict rrshall  be chosen by the- electors of the

judicial distr ict in which they are to serrterr.

L7. The provisions contained in the Election Law of

the State of New York, Art icl€ 5, and specif ical ly Sections 6-L24

and 6-126,  implement  the aforesaid State Const i tu t ional  prov is ion

by sett ing

J u d i c i a l

de legates

conducting

nomination

part ies.

18. f  n late August ind ear ly Septenrber,  1989,

Respondent COLAVITA, acting by his legal counsel, Respond6nt

PARISf, and Respondent WEINGARTEN, acting by his legal counsel,

Respondent BREVETTI, in concert with one another and as part and

parcel of a comnon plan and design, conspired to violate the

Constitut ion of the State of New York and the Election Law of the

State of New York by entering into a plan, schene and design,

hereinafter referred to as rrthe Three Year Planrr, whereby the

electors of the Ninth Judicial Distr ict, duly registered to vote

at  the Genera l  E lect ions to  be held in  1989,  1990,  and 1991,  wete

t o  . b e  d i s e n f  r a n c h i s e d  a n d  d e p r i v e d  o f  t h e i r  a f  o r e s a i d

constitut ional r ight to choose Justices of the Supreme Court of

the Stat,e of New York for the Ninth Judicial Distr ict.

forth in detai l  the specif ic procedure for cal l ing a

Convention, electing the delegates and alternate

theretor ds well as the procedure to be fol lowed in

and transacting the business of the Convention: the

of  candidates for  such jud ic ia l  o f f j .ces by pol i t ica l

I
I
I
I
I

I
I
I



L9. The said rtThree Year Planrr ,  also 
'referred to by

the party leaders as |tcross-endorseurentsrr, was to be ef fectuated
\ .

by. Respondents COLAVITA and WEINGARTENTs combining, conspiring,

and contracting to endorse the identical three candidates for the

three off ices of Justice 6f the Supreme Court of the State of

New York for the Ninth Judicial Distr ict, to be voted upon in the

General Election held November, 1989, to wit,  SAII{UEL G. EREDI{AN,

J o S E P I {  J  I I T D I C E ,  a n d  R e s p o n d e n t  A L B E R T  J  .  E M A N I I E L L I

( ! 'EMANUELLITT),  i r respect ive of  the i r  par ty  af f i l ia t ion.

20. Respondents COLAVITA and WEINGARTEN further

contracted that in the General Election to be held, in the

calendar year 1990, the proposed noninees of both the Republican

party and Democratic Party for the off ice of Justice of the

Supreme Court of the State of New York and for the off ice of

Surrogate of Westchester County would l ikewise be identical. . '

2L. Pursuant to the rrThree Year Planrr contractually

agreed upon by the said. nespondent, nepublican and Democratic

party leaders, vacancy in the off ice of Justice of the Suprene

Court for the Ninth Judicial Distr ict was to be created by

causing EMANUELLI ,  a  Republ ican,  ( the 1989 cross-endorsed,

candidate of Respondents COLAVITA and WEINGARTEN for the 14-year

term of off ice of Justice as the Suprene Court of the State of

New York for the Ninth Judiciat Distr ict) after having been

elected thereto in  1989,  to  res ign theref ron in  1990.  such

contracted-for resignation by EIIANUELLI would then perrroJ-t hirn to

be designated to  f i I I  the of f ice of  Surrogate of  l {estchester



, ;

county by.the f i l ing of Designating Petit ions procured by both

the Republican Party for Westchester County and Denocratic Party

for Westchester County, and, thus, pe:mit tn" elevation of

Respondent NICOLAI. NICOLAI at that t, ime wasr and is, a

Westchester County Court Judge, and by the aforesaid contract was

to be the candidate of both the Republican Party and Denocratic

Party to f i l l  the vacancy in the off ice of Justice of the Supreme

Court created by EI{ANUELLITs said contracted-for resignation.

22. Respondents COLAVITA and WEINGARTEN, in addit ion,

bound themselves and their respective political party to a

contract, whereby in th6 General Election to be held, in the year

1991, the vacancy created by the resignation of Respondent

NICOLAI, a Westchester County Court Judge, would be f i l led by T.

EIO{ET MURPHY, a Judge of the City Court of the City of Yonkers

and Denocratic Party urember, and further, that the Republifran

Party and Democratic Party would then cross-endorse Judge

ADRIENNE H. SCANCARELLI, a Republican, for re-election as a

Westchester County Farnily Court Judge.

23. The Executive Conmittee of the Westchester

Democratic County Cornmittee at a meeting held on August 23, 1989,

adopted a Resolution to implement the aforesaid contract entered

into by Respondents COLAVITA and WEINGARTEN, on the express

condition that the Executive Comnittee of the Westchester

Republican County Committee would l ikewise adopt an identical

Resolution at its neeting scheduled to be held the very next

n i g h t ,  i . e . ,  o n  A u g u s E  2 4 ,  l - 9 8 9 .



24. Said Repub'Iican Party Executive, Cornmittee, in

fact, did adopt said identical Resolution the following night. A
\ .

copy of . ,  said Resolution, ernbodying the foregoing contract

prov is ions,  is  annexed hereto as Exhib i t  [Grr .

25. The respective Executive Conmittees of the

Democratic Party and th-e Republican Party for the Counties of

Rockland, Orange, Dutchess and Putnam in the State of New York

the rea f te r ,  I i kew ise ,  adop ted  the  Reso lu t i on ,  he re inabove

referred to in paragraphs 23 and 24 hereof, enbodying the

aforesaid contract provisions entered into by Respondents

CoLAVITA and WEINGARTEN; unanimously consenting to the nonination

by the respective Judicial Conventions of the Democratic Party

and Republ ican Par ty  to  be held. in  September,  1989 of  the sa id

SAIIUEL G. FREDMAN, JoSEPH JIUDICE and Respondent EMANUELLI as the
l.\' 

candidat,es of the Democratic and Republican Parties, thep(eby

assur ing and guaranteeing their  e lect ion.

26. At the General glectton, held in Novernber, 1989,

said three candidates, SAI.{UEL G. FREDMAN, JOSEPII JIUDICE and

Respondent EMANUELLI, were, in 'fact, elected to the office of
.!

Justice of the Supreme'Court for the State of New York, Ninth

'  Judic ia l  Dis t r ic t .

27.  Said three candidates e lectedr  ds aforesaid,  were

thereafter inducted into off ice, and respectively conmenced their
'

fu l l  four teen-year  terms in  January,  1990.

Zg. Respondent EI' IANUELLI, thereafter, attended, dt .

taxpayersr expense, numerous seminarsr workshops, and ]ectures to



I

educate and indoctrinate hirn in the

duties as Justice of the Supreme Court

Ninth Judic ia l  Distr ict .

29. By virtue of said contract and in furtherance

thereofr. ResPondent EI,IANUELLI was, nevertheless, conpelled to,

and d id thereaf ter ,  res ign h is  pos i t ion of  Just ice of  the Suprene

Court of the State of New Yorl<, Ninth Judicial Distr ict eight (B) .

mon ths  l a te r ,  i . e . ,  i n  o r  abou t  Augus t  1990 ,  t o  c rea te  the

contracted-for vacancy which was intended to, and did, perinit

Respondent NICOLAI to move up from the County Court into his

posit ion as a Suprerne,tourt Justice, and, to per-:nit Respondent

EMANUELLI to become the candidate of both the Democratic and

Republican Part ies of Westchester County for the off ice of

Surrogate of Westchester County by reason of Designating

" Petit ions having been f i led with the Westchester County Boar{ 'of

Elections by the Republican Party and the Democratic party

designating him as such cand.idate, and, no petitions having been

f i led in  opposi t ion thereto.  By reason thereof ,  Respondent

EI{ANUELLf thus became, and is, the candid.ate of both the

Republj.can and, Democratic Part ies for the off ice of Surrogate,

of Westchester County the election for which is scheduled to be

held on November 6, 1990, and is consequently gnraranteed of

e lect ion thereto.

30.  Thereaf ter ,  on Septenber  18,  1990,  Respondent

COIAVITA convened the Judicial Convention hereinabove referred to

in Paragraph n10il  hereof, and said Convention transacted its

proper perforaance of his '

of  the.state of  New York,
\ .



'  , , .

judicial nominating business in violation of the mandates of the

Election Law of the State of New York as set forth in the

object ions (Exhib i t  'c " ) ,  annexed hereto JU incorporated by

reference,  as l f  fu l ly  set  for th  here in.

31. Upon inforrnation and belief, Respondent IIEHIEL, in

January l-989, succeeded to the off ice of County Chairman of the

Democratic Party of Westchester County and adopted and rati f ied

the aforesaid contract, and in furtherance thereof, convened the

Convention hereinabove referred to in paragraph ttLztt hereof.

32. The busin..ess of said Democratic Convention was not
{

conducted in conformity with the mandatory requirements of the

Election Law, as wil l  be set forth in the Objections to be f i led

on or  before Septenber  28,  1990 by Pet i t ioners here in (Exhib i t

trBrr ) .

33.  By reason of  the foregoing i l legal  cont f lc t

entered into by Respondents COLAVITA and I{EINGARTEN, adopted and

ratif ied by Respondent MEHIEL, and the candidates who were, and

are,  the benef ic iar ies of  the aforesaid patent ly  i l legal  r r three

year planrr, the electors of the Ninth Judicial Distr ict ".,"", in

1989,  and wi l l  be,  in  1990 and,  1991,  depr ived of  the i r  r ight  o f

rrelectionrr between opposing candidates of the Democratic and

Republ ican Par t ies t ,o  f i l l  sa id jud ic ia l  o f f ices,  a l l  in  f lagrant

v io la t ion of  the prov is ions of  the Const i tu t ion of  the State of

New,rYork and the Election Law of the State of New York.

34.  By reason of  the foregoing,  e lectors of  the Ninth

Judicial Distr ict entit led to vote in the General Election to be

1 0



treld on November 6, 1990 to f i l l  said judicial off ices have

s u f f e r e d ,  a n d  w i I I  s u f f e r r i  a  s e r i o u s ,  s u b s t a n t i a l ,  a n d

unprecedented violation of their voting right); as guaranteed by

the Constitut ion of the State of New York, which rights have

been inpaired, imped.ed, and prejudiced by the aforesaid Contract

of Respondents COLAVITA and WEINGARTEN.

35. Petit j-oners are proceeding by Order to Show Cause

to conply with the provisions of the Election Law of ttie Sta'Le of

New York, reguir ing the insti tut ion and init iat ion of this

proceeding no later than ten (10) days subsequent to the date the

Convention was held, ina addit ionally, to ensure meaningful

rel ief in view of the abbreviated period of t ine between now and

the General Election to be held on November 6, 1990.

36. No previous application for the same or sirni lar

i . - - ?.- 
relief as requested herein has been made to this Court or.bny

other Court.

WHEREFORE, Petit ioners' resPectfully pray that the

Contract enbodying the rrThree Year Plant! of the party leaders,

also known as rrCross-Endorsernentsrr, entered into by Respondents

COLAVITA and WEINGARTEN, and thereafter adopted and ratified by

Respondent I*IEHIEL, be declared i l legal, invalid, void and

against public policy, that alL actions taken thereunder in the

performance and inplenentation thereof be declared i l legal,

invalid, void, and against public policy, that the purported

nonination of. Respondents MILtER, NICOLAI, and EMANUELLI, be

vacated, annulled and set aside, that the Certi f icate of the

L 1



Republican Judicial Convention, held on Septenber J-8, 1990 and of

the Democratic Judicial Convention, held on Septeurber 24, 1990r. '
\

purporting to nominate said Respondents MILLER and NICOIAI be

vacated, annulled and set aside, that an order issue directing

the reconvening of the Republican Judicial Convention and the

Democratj.c Judicial Convention, and that Respondents NICOLAI and

MILLER, ds part ies and accessories to the aforesaid Contract, be

declared disguali f ied and barred from nornination as candidates to

fi l l  such judicial off ices, and that Respondent EIIIANUELLI as a

party and accessory to such Contract be likewise disgtralified and,

barred from norninatior, 
' ' ."  

Surrogate of Westchester County, and

that  sa id Judic ia l  Convent ions thereaf ter  proceed to the

nourinations of candidates for said judicial off ices in str ict

cornpliance with the mandatory requirernents of the Election Law,

urost specif ical ly Sections 6-L24 and 6-L26, and for such other

and further rel ief as this Court may deem just and proper.

Dated: White Plains, New Yoif
Sep tember  26 ,  L990

74"-; fu,. Moca^-
MARIO M. CASTRACA}I

/ , * . * / f*-L1'
VINCENT F. BONELLI

L2
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State of New York )
County of  Westchester  )ss:

' ' I ,  
Mario l ' [ .  Castracan, being duly sworn, say: I am one

of the Petit ioners in the r.r i thin action; r have read the
foregoing petit ion and know the contents thereof; the' same is
true to rny own knowledge, except as to the natters therein stated
to be al lege on information and belief, and as to those rnatters I
be l ieve i t  to  be t rue.

-Z-'; 2/'t Gafia"*
MARIO M. CASTRACA}I

Sworn to bdfore rne this

Sta te 'o f  New York
County of Westchester

I, Vincent F. Bonell i, being duly s$rorn, say: f arn one
of the Petit ioners in the within action; r have read the
foregoing Petit ion and know the contents thereof; the same is
true to ny own knowledge, except as to the natters therein stated
to be allege on information and belief, and as to those rnatters I
believe it to be true

ELI V'OLTANO
xotrry nirri siltc'oix.r von

Ho. 4i73c
Qualltt a In'Wortcha.tr Coirnt

C4rnmlrlon Erplr- Jun. a. tgta

)
)  s s :

VINCENT F. BONELLI

Notary Pub
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