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OF NEW YORK

In  the Mat ter  o f  the Appl icat ion of
Rache l  Sady  and  Mar io  M.  Cas t racan ,

P e t i t i o n e r s ,
For  an Orderr  pursuant  to  Sect ions
1 6 - 1 0 0  ,  1 6 - 1 0 2 ,  1 6 - 1 0 6  a n d  1 6 - t t 6  o f
the Elect ion Lavi r ,

aga ins t_

HON.  J .  EMMETT MURpHy ,  Admin i s t ra t i ve
Judge  o f  t he  C i t y  Cour t  o f  t he  C i t y  o f
Yonkers,  State of  New york,  ANTHONV . f  .
COLAVITA,  ESQ. ,  i nd i v idua l l y  and  as
Chairman Westchester  Republ ican County
Commi t tee ,  Denn is  Meh ie l ,  i nd i v idua l l y
and as Chai rman Westchester  Democrat i l
Coun ty  Commi t tee ,  R icha rd  L .  We inga r ten ,
E s g . ,  i n d i v i d u a l l y  a n d  a s  f o r m e r
Chai rman Westchester  Democrat ic  County
Commi t tee ,  V incen t  Na t re l l a ,  i nd i v idu i f f y
and  as  Cha i rman  Wes tches te r  Conserva t i ve
Coun ty  Commi t tee ,  L loyd  K ing ,  J r . ,  and
Hon .  Caro lee  Sunder land ,  Commiss ione rs
cons t i t u t i ng  the  Wes tches te r  Coun ty
Board  o f  E lec t i ons  o f  t he  S ta te  o f  New
York ,

Respondents r

Fo r  an  Orde r  (1 )  dec la r i ng  l nva l i d  t he
three pet i t ions purpor t ing respondent
Hon .  J .  Emmet t  Murphy  as  cand ida te  fo r
nominat ion by the Democrat ic  par ty ,
Republ ican par ty  and Conservat ive par ty
fo r  t he  pub l i c  o f f i ce  o f  Judge  o f  L te
Coun ty  Cour t  o f  t he  Coun ty  o f  Wes tches te r ,
S ta te  o f  New yo rk ,  i n  t he  p r imary
e l e c t i o n  t o  b e  h e l d  o n  S e p l e m b e r  L 2 ,  l 9 9 l
and as the nominee for  such of f ice of
s a i d  t h r e e  p o l i t i c a l  p a r t i e s ,  i n  t h e
genera l  e lect ion to  be held on November 5,
I 9 9 l  a n d  ( 2 )  s t r i k i n g  h i s  n a m e  f r o m  t h e
respec t i ve  ba l l o t s  t o  be  used  i n  the
p r imary  e lec t i on  and  i n  the  genera l
e lec t i on  to  be  he ld  on  sa id  i espec t i ve
d a t e s .

ARGUMENT
OF

RESPONDENTS



il 9{estchester County CourthoUse
111 c rove  St ree t
Whi te  p la ins ,  New york  lo60t
A u g u s t  1 2 ,  1 9 9 1

B E F O R E :

HON.  VINCENT GURAHIAN,
S u p r e m e  C o u r t  J u s t i c e

APPEARANCES:

For  the  pe t i t i one rs :

EL I  V IGLTANO,  ESQ. ,
Cen t ra l  pa rk  p ro fess l_ona l
1250  Cen t ra l  pa rk  avenue-
Yonkers ,  New yo rk  10704

For the Respondent l  Colav l ta :

G U Y  T .  P A R T S I ,  E S Q . T
II2 Woods rnd noaJ
Chappaqua ,  New yo rk  10514

For  the  Responden ts ,  Murphy ,
werngar ten ,  Meh ie t :

B u t l d l n g

ALAN D.  SCHEINKMAN,  ESQ. ,
3 Barker  Avenue
Whi te  p la ins ,  New yo rk  L0G0 l

ALSO PRESENTI

Dor i s  Sassower

DONNA MTNORT,
Cour t  C le rk

ELIZABETH A.  KENT
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Argument

MR.  PARIS I :  Thank  yoo r  you r  Honor .

My name is  Guy Par is i  and I  represent  respondent

Mr .  Co lav i t a .

I  am not  go ing to  address the mer i ts

o f  t he  pe t i t i one rs '  o ra l  a rgumen t  o r  t he i r  pe t i t i on ,

because that 's  a l ready been addressed by Judge

Kahn of  the Supreme Cour t ,  A lbany County,  and

the Appel la te Div is ion Thi rd Depar tment .  Both

those  cou r t s  have  sus ta ined  the  va l i d i t y  o f  t he

cross endorsement  by the Republ ican par t ies of

va r ious  j udges .

Wha t  I  do  ask  th l s  Cour t ,  and  the  on l y

th ing I rm gol -ng to  argue on is  on the l rnposi t lon

o f  s a n c t i o n s .  I  t h i n k  t h i s  i s  a  c l a s s i c  c a s e

tha t  t he  Cour t  shou ld  impose  sanc t i ons .  And  I ' l l

g ive you an example.

The i r  pe t i t i on ,  wh ich  was  add ressed  by

Judge  Kahnr  wh ich  was  d l sm issed  by  Judge  Kahn ,

and unanimously  af f i rmed by the Thi rd Depar tment l

paragraph twelve on September 24th,  1990,  a judtc ia l

convent ion in  and for  the Four th and Ninth Judic la l

Dis t r ic ts  of  the State of  New york was convened

by the Democrat ic  County Commlt tee in  Days fnn,

Tarry town Road,  Town of  Greenburghl  County of

3 -
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Wes tches te r ,  S ta te  o f  New York ,  t o  nomina te  th ree

Demoerat ic  candidates to  the e lect ion of  the of f ice

of  Just ice of  the Supreme Cour t  o f  New York of

s a i d  D i s t r i c t .

Thei r  current  pet i t ion in  suppor t  o f

the  o rde r  t o  show cause ,  pa rag raph  18 ,  on  o r  abou t

September 24th 1990,  a jud ic ia l  convent ion in

and  fo r  t he  N in th  Jud ic ia l  D i s t r i c t  o f  t he  S ta te

of New York was convened by the Democratie County

Commit tee,  in  Days Innr  Tarry town Roadr  Town of

Greenburgh,  County of  Westchester ,  New York to

nomlnate three Demoerat ic  eandldatee for  e lect ion

to  the  o f f i ce  o f  Jus t i ce  o f  t he  Supreme Cour t t

S ta te  o f  New York ,  and  f rom the re  on  i n ,  eve ry

other  paragraph verbat im t racke the pet i t ion of

the  ea r l i e r  p roceed ing  wh ich  was  d i sm issed  by

the Supreme Cour t r  and unanlmously  af f i rmed by

t h e  A p p e l l a t e  D i v i s l o n ,  t h a t  d i s m i s s a l .

I  would a lso l ike to  l -n form the Cour t ,

that  pending before the Appel la te Div is ion Thi rd

Depar tment ,  is  a  mot ion made by the

respondents by the pet i t i -oners here in for  leave

to reargue to the Cour t  o f  Appeals .  That  mot ion

is  returnable I  be lLeve,  a t  the Appel la te Div l -e l -ont

4 -
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D iv l s ion  - -  t ha t  mo t l -on  i s  re tu rnab le  I  be l l eve '

on the 19th of  August '  And on the 9th of  September

the re rs  a  s im i l i a r  mo t ion  be fo re  the  Cour t  o f

Appeals  to  request  leave to  appeal  to  the Cour t

o f  Appea ls .  When  i s  t h i s  go ing  to  s top?

I  submi t r  t ha t  t he  - -  no t  on l y  t he  pa r t i es '

but  Mr.  V ig l iano as an at tor i l€ f r  should be sanct ioned

and  Ms .  Sassower  i n  wha teve r  she rs  he r  capac i t y

i s  h e r e .  S h e  c l a i m s  s h e ' s  h e r e  a s  d l r e c t o r  o f

t h e N i n t h J u d i c l a l c o m m i t t e e o n t h e J u d i c i a r y r .

w h i c h l f i n d n o f i l l n g f o r a t t h e B o a r d o f E l e c t l o n s '

e i ther  the State or  the CountY

I  beg th is  Cour t  to  impose st r ic t  sanct ions

a n d  a t t o r n e y ' s  f e e s  i n  t h i s  c a s e l  b e c a u s e  i t t s

noth ing more than abuse of  th ie  Cour t  and the

misuse  o f  t he  Cour t ' s  t ime  and  a t to rney ' s  t ime '

Thank You very much'

THE COURT:  YES.

M R . S C H E I N K M A N ! Y o u r H o n o r l l r e p r e s e n t

Judge Murphy,  Mr.  Weingar ten '  l ' l f  '  Mehie l '

P rocedura l l y l  t ou r  Honor '  I  wou ld  i nd l ca te

that my ans$ter in thls matter was prepared on

Fr iday .  I t  w€ ls r  i n  f ac t ,  se rved  by  ma i l  on  F r iday '

Had we been in  cour t  on Fr l -day aB or ig lna l ly  been
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agreed,  I  would have handed t t  to  eounsel .  Because

hre were not  and I  d idn ' t  have a FAX number,  I

\das not  ab le to  send l t  out  to  h im any other  way.

When I  saw h im th is  morn ing r  € ts  soon

as he walked in  the door ,  I  handed a copy to  h im.

I  would l ike the record to  ref lect  that .  And

I  wou ld  l i ke  to  pu t  my  answer  on  f i l e .

I n  add i t i on ,  I  h rou ld  ea1 l  t o  t he  Cour t ' s

at tent ion essent ia l ly  the arguments and posi t ions

that  I  take are in  the same vein as what  has been

asse r ted  by  Mr .  Pa r i s i  on  beha l f  o f  Mr .  Co lav i t a .

I  f u l l y  subsc r ibe  to  and  j o in  i n  t he

arguments that  have been advanced by Mr.  Par l -sL,

and rather  than burden the Cour t  wi th  addi t ional

t ime ,  t he re  a re  on l y  a  few  po in t s  I  wou ld  l i ke

to make in  supplementat ion.

F i r s t  you r  Honor r  t he  re l i e f  regues ted

in  the  p resen t  pe t l t l on  l n  pa rag raph  1  the reo f l

i s  p rec i se l y  t he  same as  the  re l i e f  t ha t  was

requested in  paragraph 1 of  the pet i t ion that

was  be fo re  Judge  Kahn .  Spec i f i ca l l y ,  a  dec la ra t i on

tha t  t he  so -ca l l ed  th ree  yea r  p lan  i s  i l l ega l ,

vo id ,  unen fo rceab le r  € t  ce te ra ,  € t  ee te ra .

Now, Judge Kahn found th is  mat ter  on

6 -
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the meri ts that  there was no cause of  act ion --

THE COURT:  you sa id  paragraph l .

MR. SCHEfNKMANT In the wherefore c lause,

I  be l i eve .

THE COURT:  A l l  r i gh t .

t{R. SCHEINKMAN: ,Judge Kahn found no

cause  o f  ac t i on .  The  Appe l l a te  D iv i s ion  found

even before you got  to  that  issue there was a

hos t  o f  p rocedura l  de fec ts .  I  wou ld  one  o f

wh ich  i n  t he  Appe l l a te  DLv is ion ,s  v iew  i s  t he

fa i l u re  to  j o in  add i t i ona l  peop le .

Now th i s  Cour t  i s  asked  to  take  the

al legat ions and the wherefore c lauee,  parAgraph

I  o f  t he  p resen t  pe t i t i on  se r ious l y .  p resumab ly ,

that  would requi - re th is  cour t  to  make a determinat ion

tha t  t he  e lec t i ons  tha t  h re re  he ld  i n  l 9g9  and

the three supreme cour t  candidates e lected thereof ,

and the e lect l -ons held ln  1990 wi th  the supreme

cour t  cand ida tes  and  su r roga te  e rec ted  the rea t ,

a long wi th  the prospeet ive e lect ion to  be herd

i n  1 9 9 1 ,  a r e  o f  a n  i l l e g a l  n a t u r e ,  a n d  t h a t  t h e e e

judges who have been duly  e leeted are in  fact ,

not  e lected,  r  th lnk ls  far  too much to ask f rom

any  cou r t ,  pa r t l cu la r l y  i n  v iew  o f  t he  fac t  t ha t

7 -
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th i s  ma t te r  has  been  ad jud i ca ted  p rev ious l y .

Second ly ,  I  wou ld  po in t  ou t  t ha t  t he re

is  in  fact r  a  candidate other  than Judge Murphy

fo r  t he  p resen t  sea t .  The re  i s  a  R igh t -To -L i fe

candidate by the name of  Rober t  K.  l {a l l ingford.

So that  th is  is  not  in  any sense an uncontested

e lec t i on .  Peop le  w i l l  have  the  oppor tun i t y  t o

vote for  e i ther  candidate that  they choose.

Th i rd l y ,  I  wou ld  po in t  ou t  you r  Honor ,

that  o f  a l l  the races that  have been a l luded to

by  counse l  f o r  p la in t i f f s ,  t h i s  i s  t he  one  where

any member of  the publ ic  had the easlest  route

to  seek .  The re  was  a lways  a  r i gh t  t o  pe t i t i on

a t  a  p r imary .  The re  i s  a lways  a  r i gh t  t o  f i l e

as ent i re ly  as an independent  candidate.

As pet i t ioners point  out  in  the i r  own

pet i t ion,  they Say that  the wr i t ten agreement

was  made  in  1989r  l ou r  Honor .  We l1 ,  he re  we  a re

in  1991 .  They  ce r ta in l y  had  two  yea rs  o r  more

to prepare for  th is  e lect ion.  There l_s no secret

abou t  i t .  They  say  so  themse lves .

And in  fact r  Eny adjudicat ion that  would

come f rom th is  Cour t  would only  f rust rate the

eleetora l  proeees,  becauee what  they are ask ing

8 -
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for  is  that  you declare a1l  the pet l t ions that

have been f i led on behal f  o f  Judge Murphy,  be

s t r i cken .  P resumab ly ,  t ha t  wou ld  l eave  us  w i th

the candidate Wal l ingford,  running wi thout  any

opposi t ion f rom any other  po l i t ica l  par ty ,  and

at  th is  la te date,  wi th  probably  ho other  r€eoufS€i

So i t  seems to me that  i f  what  pet i t ioners

are s tanding up for  is  the r ight  to  have a contested

e lec t i on  fo r  a  j udgesh ip ,  i t  wou ld  seem to  me

that  the very re l le f  they ask f rom th is  Cour t

i s  an t i t he t i ca l  t o  t ha t .

I  would jo in  ln  the eommentB made by

Mr .  Pa r i s i  w i th  respec t  t o  t he  s lm i l a r i t y  o f  t he

pe t i t i ons .  I  wou ld  po in t  ou t  t o  t he  Cour t  t ha t

the papers that  hrere gerved on my c l lents  hrere

done  apparen t l y ,  i n  has te .  The re  was  a  cu t  and

pas te  j ob .  pas t i ng  p ieces  o f  paper  con ta in ing

a l l ega t i ons  were  m iss ing  en t l re l y .  I t  l ooked

l ike th is  th ing was put  together  in  a hurry

THE COURT: In  connect l_on wi th  that ,

I  would point  out  to  counsel  for  the

pe t i t i one rs

M R .  V I G L I A N O :  y e s r  l l o u r

THE COURT:  tha t  th is

Honor

agreement  that

9 -
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you  a l l ege ,  has  two  pages  I  and  no  page  2 ,  a l t hough

one  o f  t he  pages  i s  marked  2 ,  bu t  i s  rea l l y  page

1.  Do you have a seeond page for  that  agreement?

MR.  V IGL IANO:  yes ,  o f  cou rse r  l ou r  Honor .

THE COURT: May I  have i t?  Sorry  to

in te r rup t .

MR.  SCHEINKMAN:  Tha t t s  okay .

THE COURT! Since we were on that  po int .

MR. SCHEINKMAN: I  had the same problem.

MR.  V IGL IANO:  you  w i l l  f o rg i ve  me ,

I  somet imes  re l y  upon  these  dup l l ca t i ng  se rv i cee .

THE COURT: you real ly  should check i t

ou t  be fo re  you  send  L t  ou t .

MR.  V IGL IANO:  you r  Honor r  I  wou ld  j us t

i n  m i t i ga t i on  say

THE COURT:  I t  happens .

MR. VIGLIANO: - -  was s igned on the 2nd,

and  I  came to  you r  Chambers  4 :00  o fc lock ,  beeause

of  the la teness on Fr lday,  and the proceeding

must be commenced by the Monday, and so I

therefore

MR.  PARIS I :  you r  Hono t r  wh i l e  eounse l

i s  l ook ing  fo r  t he  pages ,  I  wou ld  po in t  ou t  t o

the  Cour t ,  a t t ached  to  my  answer  l s  Judge  KahnrS

1 0



I

2

3

4

5

6

7

8

9

l 0

l t

t 2

t 3

l 4

l 5

l 6

l 7

l 8

l 9

20

2 l

22

23

2A

25

2 .

Argument

decis ion and the af f i rmanee by the Appel la te

D i v i s i o n .

THE COURT: Yes.  You may cont inue,  eounsel

MR.  V IGL IANO:  Here r  you r  Honor .  He re

a r e .

THE COURT: A11 r ight ,  le t  me have page

Here  i s  page  2 .  On ly  two  pages ,  r i gh t?

MR.  V IGL IANO:  Yes .

THE COURTT Okay l  f i ne .

MR. SCHEINKMAN: I  would point  out  to

Cour t  that  the pet i t ion in  the f i rs t  nat ter r

spec i f i ca l l y ,  l n  pa rag raph  22  the reo f  reads

f o l l o w s :

"Respondents Colav i ta  and Wel_ngar ten

in addi t ion bound themselves ln  the i r  perspectJ .ve

pol i t lca l  par ty  to  a eontract  whereby ln  the geneta l

e lec t i on  to  be  he ld  i n  t he  yea r  1991 .  The  vacancy

cieated by the res ignat ion of  respondent  Nico la l

in  Westchester  County Cour t  as a County Judge

wou ld  be  f i l l ed  by  t .  Emmet t  Murphy ,  a  Judge  o f

the Ci ty  Cour t  o f  the Ci ty  of  yonkers,  Democrat lc

par ty  member and fur ther ,  that  the Republ ican

party and Democratic party would crosg endorse

scanca re l l i  f o r  Repub l i can  re -e lec t i on  gges tches te r

the

in

a s

l l
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Coun ty  Fami l y  Cour t  Judge .

f  wou ld  ca l l  t ha t  t o  t he  Cour t r s  a t ten t i on

fo r  t he  p rec i se  pu rpose  o f  demons t ra t i ng  to  the

Court  that  the very a l legat ion that  was made here

was made in  the pr ior  proceeding before ,Judge

K a h n .

With respect  to  the issue of  that  mat ter r

you r  Honor ,  I  a l so  wou ld  d raw the  Cour t ' s  a t ten t i on

to the fact  that  eounsel  hdve eLeeted to  f i le

th i s  yea r ' s  case  i n  th i s  Cour t ,  and  tha t  i t  wou ld

appear  to  me at  least ,  that  the potent ia l_  is  there

that  th is  venue waa selected for  reasons ind icat ing

tha t  had  i t  been  f i l ed  i n  A lbany  the  same resu l t

that  Judge Kahn reaehed would have been appl ted

t h e r e .

f  would hope that  the Cour t  would not

a l l ow  the  d i f f e ren t  venue  tha t  has  been  se lec ted

for  th is  year  to  dev iate f rom the law that  has

been establ ished ln  th is  mat ter  prevJ-ouely1 and

I  thank the Cour t  for  i ts  t ime.

oOo
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EERTIFICATION

I ,  E l i zabe th  A .  Ken t ,  Sen io r  Cour t  Repor te r ,  do

hereby  ce r t i f y  t he  fo rego ing  to  be  t rue  and  accu ra te l

as taken by me on August  ] -2 ,  1991p before the Hon.  Vincent

Gurah ian ,  Jus t i ce  o f  t he  Supreme Cour t .

E l i zabe th  A .  Ken t

1 3


