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UNITED STATES COURT OF APPEALS
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SUPPLEMENTAI AFFTDAVIT

Hon. GUy MANGANO, et aI . ,

_ _ _ 3:_r."da 
nts _Apo. I I 

::::*

STATE OF NEW YORK Icou,,iv-o, ffi,i;il,- I ss.:
DORfS L .  SASSOWER,  be ing  du ly  sworn ,  deposes  and says :
1'  This supplenental  Aff idavi t  is submitted as an aid to the

court  to make known facts of which r  onry became aware subsequent to
submission of my Apri l  23, 1997 Reply Aff idavi t .  These facts rerate to:  (a)
the  d isqua l i f i ca t ion  o f  the  pres id ing  judge o f  the  paner  hear ing  th is
mot ion"  (b )  recent  dec is ions  o f  d is t r i c t  cour ts  o f  th is  c i rcu i t  s t rong ly
cr i t i ca l  o f  the  At to rney  GeneraU s  o f f i ce  fo r  fa r  resser  misconduct  than
is  documented by  my Apr i l  L ,  1997 mot ion ;  and (c )  the  cont inu ing  burden
upon rne and this court  by reason of the misconduct of Assistant Attorney
Generar  l {e ins te in  and the  At to rney  Generar - ,s  o f f i ce  - -  by  the i r  bad_fa i th
and oppress ive  re fusar  to  en ter ta in  reasonab le  and legar ry  mandated
s t ipu la t ions  proposed a t  the  November  B ,  1996 pre-Argument  conferenee.

A .

2 '  Th is  c i rcu i t  does  no t  d isc lose  the  ident i t y  o f  i t s  mot ion
panels unt i l  the noon hours of the Thursday pr ior to the motion date __ or
so r have been told by the clero'"  oTl_:: , .  o_n Friday morning, Aprir  25,
teei, my daushter relephoned rhe cle_#:pj;,ofriJ-ei, j i i id ,.rrned from Richardi . , , : t  1  i , , .  :  .  
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Alcantara that the panel hearing ny Apri l  I ,  199? motion would consist  of
Judge Amarya Kearse, as presiding Judge, .Tudge Guido carabresi ,  and a
Distr ict  court  "Tudge from the Distr ict  of  columbia, Louis oberdorfer.

3.  My daughter,s immediate response to Mr. Alcantara was to
tel l  h im that Presiding ,rudge Kearse was disqual i f ied from hearing this
mot ion '  Her  o f f i c ia l  m isconduct  in  w i l fu l l y  cover ing  up  the  re ta r ia to ry
d e c i s i o n  i n  s a s s o w e r  v .  F i e r d ,  g 7 3  F . 2 d  2 5  ( r g g 2 r ,  a u t h o r e d  b y  n o w  c h i e f
Judge Jon Nertman, is presented therein as partial basis for my seeking this
c i rcu i t ' s  sua  sponte  d isqua l i f i ca t ion  f rom ad jud ica t ing  th is  case.  Judge
Kearse  no t  on ly  par t i c ipa ted  in  th is  c i rcu i t ,  s  den ia l  o f  rny  pe t i t ion  fo r
Rehear ing  En Banc o f  , rudge Newman,  s  fac tua l l y - fabr ica ted ,  legar ry
i n s u p p o r t a b l e a n d f a c i a l 1 y - a b e r r a n t d e c i s i o n i n % , b u t s h e

herse l f  au thored the  fac tua l l y - fabr ica ted  and lega l ry  insuppor tabre
dec is ion  d ismiss ing  my s3?2 (c )  misconduct  compla in t  aga ins t  , fudge Newman
based thereon '  #96-851-1 .  The fac ts  re ra t ing  to  Judge Kearse ,  s  misconduct
are summarized at rB of ny motion (p. 4r,  as welr  as footnote 6 0f my Reply
A f f i d a v i t  ( p .  6 ) .

4 '  As set forth in my daughter 's November 2g, 1gg5 test imony
before  the  second c i rcu i t ,  s  Task  Force  on  Gender ,  Rac ia r ,  and Ethn ic
Fairness in the Courts (Exhibi t  . .n, , ,  pp. g_9) __ which accompanied my own
t e s t i m o n y  o n  t h a t  d a t e  t R - 8 9 0 - g o o r  - -  2 8  u . s . c .  s 3 ? 2 ( c )  d o e s  n o t  m a n d a t e
the  conf ident ia r i t y  o f  jud ic ia l  m isconduct  compra in ts .  The cour t  i s ,
there fore '  respec t fu l l y  re fe r red  to  my ex tens ive  pe t i t ion  fo r  Rev iew o f
Judge Kearse 's  d ismissar  o f  my s372 (c )  compra in t ,  par t i cu la r iz ing  Judge
Kearse's del iberate disregard for fact and law in her fraudulent decision.
In  add i t ion  to  the  Cour t ,  s  f i l e  o f  my S3?2 (c )  compla in t  p resumably
accessible to .7udge Kearse and who, by the S3Z2 (c) statute, is not barred
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f rom d isc ros ing  i t  - -  a  dupr ica te  o f  the  f i le  was  prov ided to  the  Second
eircui t 's Task Force on Gender,  Racial ,  and Ethnic Fairness. A copy of the
re t te r  t ransmi t t ing  the  f i le  to  the  Task  Eorce  is  annexed here to  (Exh ib i t"8") '  For the convenience of this panel,  r  wi l l  request the Task Force to
make such f i re of my s3?2 (c) complaint avairabre to this court  __ and the
At to rney  Genera 's  o f f i ce  - -  upon reguest .  Th is  inc rudes  my cer t  papers
to the U.S. Supreme Court for review under i ts . .power 

of supervision,,  of
Judge Newmanrs  dec is ion  in  Saq_sower  ! .  F ie ld .

5 '  As  express ly  s ta ted  a t  n?  o f  my mot ion  (p .  4 r ,  shourd  th is
court  not recuse i tsel f  sua sponte based on the facts therein set forth and
those pertaining to George sassower, of  which i t  has superior knowledger,
r  wi l l  make a formar motion, annexing the pert inent documentat ion.

RECEN! @('RT DEETSIONS FI,RTHER SUPPORT M:T ENTITLEMENT TOA SHOI"'CAUSE O@ arronNsy cuHERAf s-EETdron coNruler .qllo

6-  on  Apr i r  24 ,  Lgg ' t t  a  f ron t -page ar t i c le  in  the  New york
Law ' fournal (Exhibi l  "g"1 descr ibed the recent report  of  southern Distr ict
M a g i s t r a t e J u d g e T h e o d o r e H . K a t z i n % , 9 5 C i v . 4 9 1 8 , w h o

found an Assistant Attorney General 's conduct in repeatedly missing f i l ing
dead l ines  and v io la t ing  cour t  o rders  so  pro fess ionar ly  unacceptab le  tha t
he  recommended tha t  a  $1-50,000 de fau l t  Judgrnent  be  en tered  aga ins t  the
state --  which was accepted by Judge Leisure. The Law Journar.  arso noted
that ' rudge Katz'  report  had ci ted decisions by other judges cr i t ic iz ing the

a
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t  A" set forth in rn_y .pet i t ion for_ Review of ,Judge Kearse, sdismissar of my s3?2 (c) "o.pf" i rr t  "-q;"" i -^o,rag" Newman, Judge Kearsep a r t i c i p a t e d  i n  r n  r e  s a " " o " . . ,  2 0  v . i a - i i  ( 2 d  c i r .  r . 9 9 4 ) .



At to rney '  o f f i ce  fo r  fa i l ing  to  comply  w i th  deadr ines  and cour t  o rders2 .
7 -  According to the Law ,Journal,  a spokesman for Attorney

General vacco character ized the conduct of the Assistant Attorney Generar
in  tha t  case as  "d is tu rb ing  

and abso lu te ly  unacceptab le  to  th is  o f f i ce , , ,
bu t  c la imed tha t  the  Ass is tan t  A t to rney  Genera l rs  super io rs  had been
"unaware" of it and that "other attorneys criticized in recent rurings have

,been f i red  or  counse led . . . , ,  (Exh ib i t  , .C , , )  .

8 -  My instant motion (p. 3,  14; p .  27 ,  *WHEREE|ORE,,,  
#? )

expressry seeks a show cause order against the Attorney Generar for his
knowing compr ic i ty  in  a  rong-h is to ry  o f  misconduct ,  r i s ing  to  ou t r igh t
cr iminal i ty,  by Assistant Attorney Generar weinstein. By leaps and bounds,
this misconduct is more serious than anything reported to date about missed
dead l ines  and o ther  miss teps  o f  Ass is tan t  A t to rneys  Generar ,  wh ich ,
moreover '  to my knowledge, has never impricated supervisory personner at
the  At to rney  Genera l ' s  o f f i ce  and cer ta in ry  no t  the  At to rney  Generar
h imse l f  as  i s  the  case a t  bar .  As  de ta i led  by  ny  mot ion ,  Mr .
weinstein's fraud, rnisrepresentat ion, and other misconduct on the distr ict
court  lever,  in the appel late case management phase, as welr  as before this
court ,  has been repeatedly brought to the attent ion of his superiors _-
including Attorney General  vacco himself .  Their  response has been one of
inac t ion ,  dere l i c t ion ,  and den ia l ,  no t  onry  a l rowing  Mr .  we ins te in  to
engaqe in further misconduct,  but c laiming that they are . .very sat isf ied,,
with him (nv 2/24/95 Aff  '  ! '20).  As noted in 12 of my Reply Brief ,  the view
of Assistant sol ic i tor General  Thomas Hughes is that this court  wirr  decide
the  mat te r  o f  Mr .  we ins te in rs  misconduct  and tha t ,  there fore ,  he  has  no

2 Footno tg  2g  to  my Appe l lan t rs  Br ie f  (p .  4 j )quotes from the decision of oistrilt court .r"ag. Denise coteCoughl in,  as reported in the f igy_Jglt  Law , fournal ,  g/3/g| ,to Monitor Assistant Attor. , .yf f i

re fe rs  to  and
i n  P e a r s o n  v .
p. 3-TElTure
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obl igat ion to take correct ive steps.

9'  The l i tany of decisions by distr ict  judges of this circui t
condemning the derel ict ions of the off ice of the Attorney Generar leave no
doubt  as  to  what  must  be  the  sever i ty  o f  th is  c i rcu i t ' s  response to  the
record  here in  o f  i t s  f lagran t  misconduct  and f raud a I I  unden ied ,
undisputed, and uncontroverted.

c .
STIPI,IATTON

THE ORDER TO

10 '  on  Fr iday ,  Apr i r  25 ,  rgg7,  my daughter  spoke to  Mr .
Arcantara and, thereafter,  to Ei leen Mart inez of the clerk,  s off ice about
a  le t te r  da ted  Apr i l  18 ,  LggT f rom the  c le rk ,s  o f f i ce ,  no t  rece ived by  me
unt i l  Apr i I  24 ,  Lgg j  (Exh ib i t  . .D , , )  .  Sa id  Le t te r  no t i f ied  me tha t  the
capt ion of this act ion had been changed and advised me of the necessity to
change the  capt ions  to  my br ie fs ,  a l ready  f i led .

11-  The Apr i r  19 ,  rgg '  le t te r  made no  re fe rence to  my own
le t te r  da ted  March  28 ,  199? addressed to  the  c le rk  o f  the  cour t  (Exh ib i t
"E"),  presumably the document tr iggering the change. That let ter fol lowed
upon my inqu i ry  o f  Mr .  Her rer  - -  and h is  inqu i ry  o f  the  c rerk ,s  o f f i ce  __
as to whether such appricat ion, pursuant to F.R.A.p. Rule 43, cour_d be made
b y  l e t t e r .

t 2 .

of two part ies

My March 28, 1997 retter (Exhibi t  "g, , ;  sought the addit ion

"who,  as  pubr ic  o f f i cers ,  have succeeded to  the  o f f i ces ,respect ively,  of  Attorney Generar and chair  of  the Grievancecommi t tee  o f  the  w in th  iud ic ia l  D is t r i c t .  These are  Denn isvacco, the successor to Respondent or iver Koppel l  and ,Janeti lohnson,  successor  to  Edward  Sumber . , ,

Arthough i t  expric i t ly stated that . .no subst i tut ion,,  was being



sought '  but '  rather,  addit ion because Respondents Koppelr  and sumber are
being sued " in their  personal,  as wel l  as off ic iar capacit ies,,  and that the
record showed similar wrongful acts had been committed by their successors,
the  c le rk 's  changes,  in te r  a r ia3 ,  subs t i tu ted  Mr .  Koppe l r  and Mr .  sumber
and removed them from the capt ion

L3.  In  b r ing ing  the  er roneous capt ion  to  Ms.  Mar t inez ,
a t ten t ion '  Ms '  Mar t inez  to ld  my daughter  tha t  a  supersed ing  re t te r  wourd
be issued informing me that the capt ion hras being restored to i ts or iginar
and that a motion would have to be made for the rel ief  sought.  Aceording
to  Ms '  Mar t inez ,  th is  $ tas  because th ree  days  ear l ie r  Mr .  ! {e ins te in  had
terephoned and had objected to the changes. The basis for his object ion,
according to Ms' Mart inez, was that the Defendants hrere not sued in their
o f f i c ia l  capac i t ies  a lone,  bu t  in  the i r  persona l  capac i t ies .  My daughter
commented to Ms '  Mart inez --  and, thereafter,  to Administrat ive Attorney
Ar thur  Her le r  - -  as  to  Mr .  we ins te in 's  bad fa i th  in  ra is ing  such ob jec t ion
s ince  in  h is  Appe l lees ,  Br ie f  (pp .  20-23)  he  has  t r ied  to  make i t  appear
that my suit  against Defendants is in their  of f ic iar capacit ies arone (see
d i s c u s s i o n  i n  m y  R e p l y  B r i e f  ( p p .  2 5 _ 2 6 ) ) .

14 .  As  re f lec ted  by  my . fanuary  L4 ,

G e n e r a l  V a c c o  ( p .  6 ) { ,  i t  w a s  S t a f f  C o u n s e l  B a s s

1-996 pre-Argument Coneference, suggested the

st ipulat ion effect ing a change in the capt ion of

l -997 le t ter  to  At torney

who, at the November g,

appropriateness of a

th is  act ion so as to  add

3 Th" new capt ion (Exhibi t  "D-) also erroneousry inserted DennisVaccors nane as Chief Counr. i  of  the er ievance Committee _._ a posit ion heldby Gary casel la,  whose name had ueen inaovert .ntry dropped from the second
: i :"Ei:" ir i lortrare 

caprion' as poinred our bv me i.r,- iorr. lponaence with

n My ,January 14, 199T tetter to Attorney Generar vacco is part ofExhibit "D" to my molion (Exhibit . .B,, thereto) .



Denn is  Vacco and

Attorney General

Jud ic ia l  D is t r i c t .

rfanet Johnson

and  Cha i r  o f

as successors to the publ ic off ices of

the Gri_evance Committee for the Ninth

15.  Such fac t  h ras  repeated  a t  g15 o f  my Eebruary  24 ,  Lgg. l
A f f idav i t  in  oppos i t ion  to  Mr .  we ins te in 's  f i r s t  ex tens ion  mot ion ,  wh ich
sought ,  as  we l r ,  a  show cause order  fo r  sanc t ions  under  Ru le  11  (c )  (1 )  (B)
"on court 's in i t iat ive" against the Attorney Generays off ice for i ts bad-
fai th and fraudulent conduct in connect ion with the November g, 1996 pre-
Argument conference, including i ts wi l ful  disobedience of the october 23,
1 9 9 6  O r d e r .

16 .  As  par t i curar ized  by  bo th  those documents ,  as  wer r  as  by
my Af f idav i t  in  suppor t  o f  the  ins tan t  mot ion  (q33) ,  Ass is tan t  A t to rney
Genera l  we ins te in  h tas  in ten t iona l l y  absent  a t  tha t  con ference,  fo r low ing
a representat ion by the Attorney Generalrs off ice that he hras not handl ing
the appeal '  rnstead, Assistant Attorney Generar sanghvi appeared. She was
to ta l l y  un fami r ia r  w i th  the  case,  unab l -e  to  ansvrer  s ta f f  counser  Bass ,
gues t ions ,  and courd  no t  en ter  in to  any  s t ipura t ions .

L7 '  For lowing my vigorous protests at the November g, 1996
conference that the Attorney General  s off ice t^/as in contempt of the
oc tober  23 '  1996 order  and had wasted  bo th  my t ime and tha t  o f  the  s ta f f
counser at a conference where no issues cour_d be . .narrowed,, ,  

let  ar_one
"e l im ina ted , ,  - -  wh ich  is  i t s  purpose __  Sta f f  Counse l  Bass  d i rec ted  tha t
Ms' sanghvi obtain a response from her superj-ors to the aforesaid proposed
st ipulat ions'  r  never heard from her or anyone else from the Attornev
G e n e r a l , s  o f f i c e  r e l a t i v e  t h e r e t o  ( m y  2 / 2 4 / 9 7 ,  n I 1 5 _ 1 6 ) .

19 .  Thereaf te r ,  when Mr .  we ins te in  reappeared on  the  scene,
he  f la t l y  re fused to  agree to  any  s t ipu la t ions  whatever  (2 /24 /97 ,  g l_g) .
Nor did Ron Turbin, the chief of  the Li t igat ion Bureau of the Attorney



Genera l - ' s  o f f i ce ,  re tu rn  my daughter rs  ca l l  seek ing  . .an  oppor tun i ty  to
discuss'  point by point,  the var ious aspects of the st ipulat ion r  sought. , ,
( 2  / L 4 /  9 7  ,  ! 2 L l  .

l -9 '  As highl ighted by na of my Reply Aff idavi t ,  the aforesaid
spec i f i c  misconduct  o f  the  At to rney  Genera l rs  o f f i ce  and o f  Mr .
we ins te in  - -  i s  who l ly  unden ied ,  und isputed ,  and uncont rover ted .

20  -  rn  the  in te res t  o f  jud ic ia l  economy so  as  no t  to  burden
this court  with a motion to add the names of Dennis vacco, as succeeding
Attorney General ,  and ' fanet .Tohnson, as succeeding chair  of  the Grievance
committee for the Ninth . fudiciat  Distr ict ,  r  would ask that the show cause
order sought by the seventh tTthl  branch of the *WHEREFORE" 

crause of my
mot ion  (p '  27)  spec i f i car ly  re f rec t  tha t  th is  i s  one o f  the  s t ipu la t ions ,
proposed at the November 8, Lgg6 Pre-Argument conference, to which the
Attorney General  wrongful ly fai led to respond. This is addit ionar to the
three  s t ipu la t ions  spec i f i ca l ty  ind ica ted  there in !  (a )  . . i rnmed ia te  

vacatur
o f  t h e  s e c o n d  D e p a r t m e n t ' s . J u n e  L 4 , 1 9 9 1  o r d e r  s u s p e n d i n g  m y  r a w  r i c e n s e
as requ i red  by  the  cont ro l l ing  cases  o f  yg l tg r  oL  ruer ,  61  N.y .2d  513
( L 9 8 4 )  [ R - 5 2 8 ]  a n d  M a t t e r  o f  R u s s a k o f f  ,  T 2  N . y . 2 d  s 2 0  ( r g g 2 )  t R - 5 2 9 _ 5 3 r - r , .
(b )  " the  t rans fer  to  another  Jud ic ia r  Depar tment  o f  a r r  mat te rs  in  the
second Depar tment  invo lv ing  P la in t i f f ;  and  @ . .d isgua l i f i ca t ion  

o f  the
Attorney General  as attorney for the Defendant-Apper_1ees,, .

2L '  r  wou ld  no te  tha t  as  to  the  add i t ion  o f  Denn is  vaeeo as
successor  to  G.  o l i ver  Kopper l  as  A t to rney  Generar ,  Mr .  vacco,s  personar
knowledge o f  and l iab i l i t y  here in  fo r  the  unrawfur  and ju r isd ic t ion- less

ac ts  o f  Defendants  i s  p ra in ly  bu t t ressed by  my daughter ,s  september  29 ,
L994 le t te r  to  h im - -  a  copy  o f  wh ich  was annexed to  my . ranuary  14 ,  199?
le t te r  to  h im.

22- As to Janet ,Johnson, who became chair  of  the Grievance

8



committee for the Ninth Judicial  Distr ict  on November 1, 1,gg4, she was one
of the "Does L-20, being present members,, of the Grievance committee tR_221when she hlas personal ly served with the ver i f ied complaint on october 14,
1994 '  A  copy  o f  her  s igned acknowledgment  o f  serv ice  is  annexed here to
as  Exh ib i t  "F-1" .  Add i t iona l ry ,  and fu r ther  re f lec t ing  tha t  personar
serv ice ,  as  we l l  as  Ms.  .T0hnson,  s  knowredge and personar  l iab i r i t y  fo r
Defendants'  unlawfur and jur isdict ion- less acts,  is a copy of my daughter,s
oc tober  19 ,  1994 le t te r  to  her  (Exh ib i t  *F_2" ) .  

That  le t te r  fu r ther  f lags
her  a t ten t ion  to  the  egreg ious ly  v io la t i ve  na ture  o f  Defendants ,  ac ts  - -
and par t i cu la r ly  those o f  Ch ie f  Counse l  Case l la .

23'  Because Mr. vacco and Ms. Johnson have cont inued to forrow
the chal lenged pract ices of their  predecessors with ful l  knowledge of their
uncons t i tu t iona l  and c r im ina l  na ture ,  r  am ent i t led  no t  onry  to  the
automat ic  subs t i tu t ion  o f  these par t ies ,  bu t  the i r  add i t ion ,  K inca id  v .
R u s k ,  6 7 0  t . 2 d  7 3 7  ( 7 t h  C i r .  1 * g g 2 \ .



'HEREFORE, the rel ief  requested by my motion should be granted
in  i t s  en t i re ty ,  w i th  the  add i t ion  tha t  the  order  to  show cause to  beissued aga ins t  the  At to rney  Genera l  spec i f i car ly  inc rude the  s t ipura t ion
to amend the caption of this action so as to add the names of Dennis vacco
and Janet Johnson as part ies hereto, both in their  of f ic iar and personar
c a p a c i t i e s .

Sr.rorn to before me on this
28 th  day  o f  Apr i l  tgg l

JicKv.NlcoLAts, JR.
OUALIFiLD iil
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