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UNTTED STATES COURT OF APPEALS
FOR THE SECOND CIRCUTT

DORTS L. SASSOWER,

pLa inr i f f_Appe l1ant ,

- a g a i n s t -

Hon' cIrY l'tAI{cAIvo, pREsrDrNc wsTreE oF THE A''ELLATEDIVISION, SECOND DEPARTMEMT OF THE SUPNAME COURT OF THEsrATE oF NEw yoRK, and the AssocrATE wsrrcEs THERE.F,GARY CASELLA and EDWARD SUMBER, Chief-iounsel and Chairman,TCSPCCtiVCIY, Of IhE GRIEVAIVCE COMMITTiE FOR TH8 NI}iTrH.IIDTCTAL DISTRICT, GRIEVAIVCE COMMITTEi FOR NI}iTTH \N,DTCIAIJDrsrRrcr, Does 1-?0, leing present members thereof, I{A:cGALFU]flT, being a Special i,"ie""", "r.JE. oLIvER KoppELIJ,Attorney General  oi  the State of New york, aI I  in theiro f f i c ia l  and persona l  capac i t ies ,  
' -  - - !

De f endante -AppeI leee .
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DTSTRICT COURT

DISTRICT

THE UNITED STATES
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OF NEW YORK

BRTEF FOR DEFENDAT{MS-APPELLEES

This br ie f  is  submit ted on behar f  o f  defendancs_apper lees
the Honorabre Guy Mangano, presiding ,fustice of the Appelrate
Div is ion,  second Depar tment ,  and the Associate ,Just ices thereof ,
as well as Gary casella and Edward sumber, chief counser- and
chairman, respect. ivery, of the Grievance committee for the Ninth



Judic ia l  Dis t r ic t ,  the Gr ievance commit tee for  the Ninth Judic ia l
Dis t r ic t  ( the "Gr ievance commit tee, ' )  and i ts  present ,  members,
specia l  Referee Max Gal funt ,  and G.  o l iver  Koppel l ,  former At torney
Genera l  o f  the s tate of  New york (co l lect ive ly  , ,def  endants, , )  .
P ra in t i f  f  - appe l l an t  Dor i s  sassower  ( , , p1a in t i f  f  , '  o r  , , sassower r  )
appeals  f rom a judgment  of  the uni ted s tates Dis t r ic t  cour t  for  the
Sou the rn  D is t r i c t  o f  New yo rk  da ted  May  24 ,  J ,gg6  (Sp r j - zzo  ,  J . )  ,
which granted defendants summary judg,rnent and denied plainti f f  ,s

cross-mot j -ons for  a  pre l iminary in junct ion,  summary judgment ,  and.
r e c o n s i d e r a t i o n .  ( e  . 2 , 3 )  . ,

For  the reasons set  for th  below the d is t r ic t  eour t ,s
judgment should be aff irmed.

Pra int i f f  appeals  f rom the judgment  of  the d is t r ic t ,
cour t ,  dated yray 24,  1996,  d ismiss ing the compraint .  The federa l
d is t r ic t  cour t '  lacked subject  mat . ter  jur isd ic t ion to  hear
p la in t i f f 's  c la ims based on Rooker-Feldman and eol la tera l -  estoppel .
' Ju r i sd i c t i on  be fo re  the  cou r t  be low  was  p red i ca ted  on  2g  u .s . c .  ss
2 2 0 1 ,  2 2 0 2 ,  a s  w e l l  a s  2 g  U . S . C .  S S  1 3 3 1 _ ,  1 3 4 3  ( 3 ) ;  4 2  U . S . C .  l _ 9 8 3
and 1985 (3) ,  and by the F i rs t ,  F i f th ,  and.  Four teenth Amendments of
the uni ted s tates const i tu t ion.  Jur isd ic t ion of  the cour t  o f
Appea ls  fo r  t he  second  c i r cu i t  was  i nvoked  under  28  u .s . c .  s  1291 .

1  r r4 .  r r  r e fe rs
"Record on Appeal .

to  p la in t i f f  ,  s  appendix , which she descr ibes as



1-  Did the d is t r ic t  cour t  proper ly  ru le  that  i t  had no
s u b j e c t m a t t e r j u r i s d i c t i o n u n d e r t h e @ d o c t r i n e w h e r e

p la in t i f f ' s  su i t  e f f ec t i ve l y  sough t  t o  ove r ru le  ea r l i e r  s ta te  cou r t
determinat . ions?

2 .  D id  the  d i s t r i c t  cou r t  p rope r l y  ru le  tha t  p la in t i f f , s
const i tu t ional  cra ims were barred by res iud icata where p la in t i f f
courd have,  and in  fact  d id ,  l i t igat .e  her  c la ims through the New
York s tate appel la te cour ts  and u l t imate ly  to  the uni ted s tates
Supreme Court?

3 .  D id  the  d i s t r i c t  cou r t  p rope r l y  ru le  tha t  i l a i n t i f f , s
su i t  against  the defendants in  the i r  o f f ic ia l  capaci t ies was barred
by the Eleventh Amendment and that defendant,s were otherwi-se immune
from pla in t i f f 's  cra ims against  them in the i r  personal  capaci t ies?

4.  Did the d is t r ic t  cour t  proper ly  exerc ise i ts
d iscret ion Eo decl ine to  exerc ise pendant  jur isd ic t ion over
p la in t i f f ' s  s ta te  c la im  fo r  i n ten t i ona l  i n f l i c t i on  o f  emot iona l
d is t . ress ?

5 .  D id  rhe  d i s t r i c t  cou r t  p rope r l y  deny  p la in t i f f , s

motr ion for  reeusal?

Stat,eurent,  of  the Case

A. The Disciprinary petit ione Fir.ed Against sassower
fra*

I n  1 9 5 5 ,  p l a i n t i f f  w a s

In  l -987 and L988,  two o f  her

admit ted to  the New york State

former c l ients  f i led eompla ints
b a r .



against  her  wi th  the Gr ievance commit tee re la t ing to  fee d isputes
(A '35 )  -  on  Ju l y  31 ,  r -989 ,  t he  Gr ievance  commi t tee  f i r ed  a  repo r t

wi th  the second Depar tment  in  re la t ion Lo the compla i_nts  (A.36)
and'  on December a4 ,  l -989,  l t  author ized the prosecut . ion of  a
d isc ip l inary proceeding against  her  (A.39 ,  40) .  Subsequent ly ,  on
February 6,  1ggo,  the Gr ievance commit tee issued a d j_sc ip l inary
pe t i t i on  aga ins t  Sassower  ( t he , , rFeb rua ry  1990  pe t i t i on , , ) ,  wh ich  was
persona l l y  se rved  on  he r  on  Februa ry  g ,  1990 .  (a .40 ) .

O n  M a y  8 ,  1 9 9 0 ,  p u r s u a n t  t o  2 2 . N . y . C . R . R .  S  G 9 1 . 1 - 3  ( b )  ( 1 ) ,
the Gr ievance commit tee f i led an order  to  show cause wi th  the
second Department seeking a court-ordered medical examination of
sassower to determine whether she was mentalry capable of practic_
ing  l aw  (A -42 )  -  p la in t i f f  f i l ed  a  c ross -mo t ion  to .  d i sm i -ss  i n
oppos i t i on  to  the  Gr ievance  commi t tee ,s  app l i ca t i on  (A .211 -2 . i 3 ,
373-374)  -  on october  1g,  1990,  the second Depar tment .  granted the
Grievance committee's motion and ordered sassower to be examined. by
a  qua l i f i ed  med ica r  expe r t  (A .50 ,  51 ) .  she  fa i l ed  to  comp ly  w i th
E h a t  o r d e r  ( A . 5 0 ,  5 1 )  .

Thereaf ter ,  on January 25,  1991,  the Gr ievance Commit tee
f i led another  order  to  show cause seeking sassower,  s  immediate
suspension from the practice of law for her fai lure t,o comply with
t h e  o c t o b e r  1 9 ,  1 9 9 0  o r d e r  ( A . 4 9 ,  5 0 ,  5 L ) .  o n  J a n u a r y  2 g ,  L g g r ,
p la in t i f f  f i led a show cause order  of  her  own in  opposi t ion to  the
Gr ievance  commi t tee ' s  app r i ca t i on  and  fo r t f u r the r  re r i e f  (A .2 r?_
2 ! 9 ,  3 5 G - 3 6 7 )  .  p u r s u a n t  t o  2 2  N . y . C . R . R .  S  6 9 1 _ . 1 - 3  ( b )  ( 1 )  ,  t h e
second Department granted the Grievance committee,s motion on ,June



74 ,  1991 ,  t he reby  suspend ing  sassower , s  r - i cense  to  p rac t i ce  l aw
pending her compriance with the medi-cal examination order (the
r r J u n e  1 9 9 1  s u s p e n s i o n  o r d . e r , ' )  ( A . 4 g ,  5 0 ,  5 1 ) .

Approx imate ly  one year  la ter ,  o '  Apr i l  g ,  Lg92,  the

Grievance committee issued sua sponte a supplemental_ petit ion

against sassower arleging professi-onaI misconduct in two prev1-ous

cases  ( the  "Ap r i1  1992  supp lemen ta l  pe t i t i on , ' )  (A .Go)  .  Fo l l ow ing

the supprementa l -  pet i t ion the Gr ievance commit tee.  issued a seeond
disc ipr inary pet i t ion against  sassower on ,January 2g,  1993,  ar is ing
from five chargres the Grievancei committee f i led sua sponte (the
t r i l a n u a r y  1 9 9 3  p e t J - E i o n ' t )  ( A . 5 7 ) .  s o m e t i m e  b e t w e e n , J a n u a r y  2 g ,  ! 9 9 3
and February 22,  r -993,  sassower was served.  wi th  not ice of  the
J a n u a r y ,  1 9 9 3  p e t i t i o n  ( A . 6 ? - G g ) .

on March 25,  1993,  the Gr ievance Commit tee issued a th i rd

d isc ip l inary pet i t ion based on addi t ional  a l legat ions of  profes-

s iona r  m isconduc t  ( t he  rMarch  r -993  pe t i t i on " )  (A .69 )  .  sassower

was  se rved  w i th  tha t  pe t i t i on  on  March  30 ,  r -gg3 .2

B .

On

.fanuary 1993

on  Apr i l  14 ,

for the same

( A . 7 0 ,  7 2 )  .

Feb rua ry  22 ,  1993 ,

pet i t ion for  lack of

1993,  Sassower moved

reason and because

Sassower moved to vacate the

p e r s o n a l  j u r i s d i c t i o n  ( A . 5 8 ) ,  a n d

Lo vacate the March 1993 pet i t ion

of  improper  serv ice of  process

'  sassower c la ims that  the Gr i -evance commit tee fa i led.  topersonal ly  serve her  wi th  not ice of  t ,he ,January,  1993 and March,1993  pe t i t i ons ,  as  requ i red  by  Jud . i c i a ry  Law S  90  (6 )  (A .6? ,  58 )  .



The second Depar tment  denied p la in t i f f ,s  mot ions to
v a c a t e  t h e  p e t i t i o n s  o n  M a y  2 4 ,  1 g g 3  ( A . 7 2 ) ,  a n d  o n , . ' u n e  1 4 ,  1 g g 3 ,
sassower moved to reargue/renehr  (A.72)  .  sassower ar_so moved the
second Depar tment  to  d ismiss the Apr i  r  r9g2 supplementa l  pet i t ion,
as well as the February 1990 petit ionr orr the ground. that both
fai led to comply with the provisions of Judiciary Law s 90 and, 22
N . Y .  C . R . R .  S S  G e t . 4  ( e )  ( 4 )  ,  ( r l  ,  a n d  ( h )  ( s . e z ,  6 3 )  .

on November !9 ,  1993,  p la in t i f f  against  moved for
d ismissal /summary judgment  of  the three d isc ip l inary pet i t ions
against  her ,  dated February 6,  r -ggo,  ,January 2g,  1_gg3,  an.  March
25'  1gg3'  she arso sought  d iscovery of  the Gr ievance commit tee,s
' fex par te ' l  repor ts ,  dated Ju ly  31,  19g9,  ,Ju1y g,  rgg2,  and December
t7 '  L992;  and the appointment  of  a  specia l  re feree to  invest igate
and repor t  as to  "p la in t i f f ,s  

compla j -nts  of  prosecutor ia l  and
judic ia l  misconduct  in  connect i -on wi th  ar l  0 f  the d isc ipJ- inary
proceedings against  her .  "  (A.77)  ,  p la in t , i - f f  ,s  d ismissal - /summary
judgment  mot ion addi t ional ly  sought  t ransfer  to  another  jud ic ia l
depar tmen t .  (A .77 )  .  

:
The Second Depar tment ,  by order  dated ,January 2g,  L994,

denied the d ismissal /summary judgrment  mot ion (A.  BO, Bt_)  .

c .

Sassower moved by order to show
modi f icat ion of  the Second Depar tment ,s  June,
and for a temporary restraining order on
suspensi -on of  her  l icense was , ,unauthor ized

cause for  vacatur  or

1-991 suspension order

the ground that the

and exeessive punish_
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ment for  her  at torney 's  leg i t imate regal  chal lenge to l the l  october

18 '  1990  o rde r . t r  (A -52 ) .  The  second  Depar tmen t  den ied  he r  mo t ion

o n J u l y  1 5 ,  1 9 9 j -  ( A . 5 2 )  .

sassower then moved. for leave to appeal to the New york

State Cour t  o f  Appeals  ( the 'Cour t .  o f  Appeals , ' )  on the grounds,

in ter  a l ia ,  that  the second Depar tment  had fa i led to  comply wi th
t h e  r e q u i r e m e n t s  o f  2 2  N . y . e . , R . R .  S  G 9 1 . 4  a n d  r e l a t e d  c a s e  1 a w ,
thereby depriving her of her constitut ional r ight to due proeess
(a -  54 ,  55 ) .  on  sep tember  10 ,  199 r - ,  t he  cou r t  o f  Appea ls  den ied

p l a i n t i f f , s  m o t i o n  f o r  l e a v e  t o  a p p e a l  ( A . 5 2 ) .

Nine months 1ater ,  p la in t i f f  moved to vacat .e  the June

l-991- suspension order on the ground that the holding in rn re

Russako f f ,  79  N .y -2d  s2o  ( rgg2 )  ,  r equ i red  the  second .  Depar tmen t

hold a post-suspension hearing and to make factuaL f indings on ghe

record (A.52)  -  on . ru Iy  31,  rg92;  the second DeparEment  denied Lhis

mot ion and a l l  o ther  re l ie f  Sassower requested (A.64)  .  Sassower

then moved to appeal as of r ight to ttre court of Appears with
respect  to  the June,  L99r  suspension order  on the ground that  her
const i tu t ional  r ight  to  equal  protect ion had been denied (A.54,

65) .  By order  daLed November 18,  r9g2,  the cour t  o f  Appeals

d i sm issed  Sassower , s  appea l  f o r  l ack  o f  f i na l i t y  (A .65 ) .

Two  yea rs  l a te r ,  i n  oc tobe r  rgg4 ,  pu rsuan t  t o  29  u .s . c .

S 1257 (a)  ,  sassower f i led a pet i t ion for  cer t iorar i  in  the uni ted
states supreme court to review the .June L9g1, suspension ord.er,
which had become final when the New York court of Appears denied



l eave  to  appea l .3  see  ce r t .  pe t ,n .  a t  1 .  sassower  sough t  a  wr i t
o f  c e r t i o r a r i  o n  t h e  g r o u n d s  t h a t :  ( t  )  Z Z  N . y . C . R . R .  S  G 9 t - . 4  i s
unconst i tu t . ional  on i ts  face and as appl ied,  (2)  New york Judic iary
Law s 90 is  unconst i tu t ional  in  fa i l ing to  prov ide for  a  post_
suspensi-on hearing, and (3 ) . the second Depart.ment applied .he
statutory  d isc ipr inary prov is ions in  an unconst i tu t ionar  manner .
see  i d '  a t  16 -25 '  He r  pe t i t i on  fo r  ce r t i o ra r i  f u r the r  s ta tes  tha t
" the const i tu t ional  issues r^ tere ra ised in  the Appel la te Div is ion,
second Depar tment ,  the or ig inat ing cour t  in  th is  proceeding. , r  rd .
a t  A -89 ,  n . r - .  on  May  15 ,  1995 ,  t he  sup reme cou r t  den ied  sassower , s
p e t i t i o n .  S e e  S a s s o w e r  v .  M a n s a n o ,  L 1 5  S . C t .  L 9 G 1  ( 1 9 9 5 ) .

F..

t . . . .  j

I '
l

$,....
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D .

on  Apr i r  28 ,  1993 ,  p la in t i f f  b rough t  an  A r t i c l e  ?g
proeeeding against the Honorabre Guy Mangano, as presiding ,Justice
of the second Department, the Honorable Max Galfunt, ds special
Referee,  and Messrs.  Edward sumber and Gary casel ra,  as chai rman
and chief  counser  respect ive ly  of  the Gr ievanee commit tee for  .he
Ninth Judic ia l  Dis t r ic t .  she sought  to  s t ,ay prosecut ion of  the
disciprinary proeeedings under the February 5, 1990 petit . ion and to
t ransfer  the mat . ter  to  another  depar tment  (A.20 ,  7a)  .  fn  her
Ar t ic le  78 proeeeding,  sassower c la imed that .  the defendants fa i led.

sasso\^rer'E corr-aterar chal.renges To The Diseipl ina'nProceedings under Art icre 78 6t tue lr lo, vork civir_

3 rn her  pet i t i -on for  a  wr i t  o f  cer t iorar i - ,  sassower appearsto appeal from the New york courc-oi-appears 
'a.cisio's 

denyingleave to  d i rect l -y-appeal  the June,  1991 suspension order ,  and a lsothe d ismissat  o f -  her  Arr . ic le  ?8 ; r ; ; " ; i rn .
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to  comply wi th  jur isd. ic t ional  pre-pet i t ion procedures under  22 N.y.
e - R . R .  s  5 9 1 . 4  ( e )  a n d  ( f  )  .  r d .  D e f e n d a n t s  m o v e d  t o  d i s m i s s  o n  t h e
grounds of  fa i lure to  s tate a c la im and the s tatute of  l imi ta t ions.
(A -21 ) ;  see  sassower , s  pe t i - t i on  fo r  a  wr i t  o f  ce r t i o ra r i  f i r ed  as

s a s s o w e r  E x h .  2 A  ( " c e r t .  p e t , n - , , )  a t  A - 2 0 .  o n  , - T u 1 y  2 ,  1 g g 3 ,
sassower cross-moved to amend her  Ar t ic re 7g pet i t ion to  p lead an
alleged "pattern of abusive ",rrd harassing conduct,, by .he defen_
dan ts .  Comp l .  1  f zg .  By  o rde r  da ted  Sep tember  20 ,  1993 ,  t he
seeond Depar tment  denied sassower,s  June 14,  r -gg3 reargument /
renewar motion, granted the defend.ants, motion to di-smiss the
Ar t i c l e  78  pe t i t i on  I ' on  the  mer i t s , , ,  and  den j_ed  Sassower , s  re l i e f
reques ted  i n  he r  c ross_mot ion .  I d .  f l f  ! g2  ,  t _g3 ,  185 , .  Ce r t .  pe t ,  n .
a t  A - 2 1 _ .

On Januarry 24, 1994, Sassower appealed the Second
Department 's  d ismissal  o f  her  Ar t ic le  zg pet i t ion and the denia l  o f
her eross-motion on the grounds thaE: (L) the Second. DepartmenE
acted in  a f raudulent  and cr iminal  manner ,  (2)  the Second Depar t_
ment improperly reviewed its own conduct in an Art icr_e 7g proceed_
ing against  i t ,  and (3)  the r ropen-ended in ter im suspension orders
and the d isc ip l inary mechanism" v iorated her  r ights  to  due proeess,
equa l  p ro tec t i on  and  f ree  speech .  I d .  f l  l _9g ;  Cer t .  pe t , , n ,  a t  A_93
t o  A - 9 4 .

By decis ion dated May !2,  ] ,gg4,  the Cour t  o f  Appeals
d ismissed pra int i f f 's  appeal  taken f rom defendant  second Depar tmen-
t 's  d ismissal  o f  the Ar t ic le  78 proceeding and denia l -  o f  her  cross-
motion for Lack of f inal i ty and upon the ground that no substantial_



E .

I

const i tut ional

September  29 ,

E.o reargue i ts

ques t i on  was  d i rec t l y  i nvo l_ved .  (A .  82 ,  g3  )  .  On
t994,  the Cour t  o f  Appeals  denied Sassower,  s  moLion
l4ay 12 ,  !994 

'order .  
See Cer t  .  pet  ,  n  .  a t  A_23 .

on .June 20,  1-994,  pra int i f  f  f  i led her  act ion in  the
uni ted s tates Dis t r ic t  cour t  for  the southern Dis t r ic t  o f  New york,

under  42  u ' s ' c '  s  1983 .  she  c la imed  tha t  de fendan ts  eonsp i red  to
depr ive her  of  her  const i tu t ional -  r ights  for  the i r  var ious ro l_es in
the proseeut ion and adjudicat ion of  the d isc ip l inary pet i t ions
lodged against  her ,  which led to  her  suspension f rom the pract ice
of  raw (A '23-32 ' � )  -  P l -a in t i f f  sought  a dec larat ion that  , , the June
!4 '  1991 order  suspending p la in t i f f  f rom the pract ice of  raw t is l
a  legal  nu l l i ty  and such other  and fur ther  equi tab le rer ie f  as may
be just and proper - .  . ,  , ,  along with eompensatory and, punir-- ive
damages ,  a t to rney ,s  fees ,  and .  cos ts  (A .92 ) .

p la in t i f f  p leaded four  causes of  aet ion:  (1)  dec laratory
r e l i e f  t h a t  2 2  N . y . c . R . R .  S S  5 9 1 . 4  ( 1 )  ( 1 )  a n d  5 9 r _ . 2  a r e  u n c o n s t i r u _
t ional  on the i r  face and as appl ied (A.83 _g7)  ;  (2)  damages based.  on
defendants '  v io la t ion of  her  const i tu t ional  r ights  und.er  the F j - rs t ,
F i f th '  and Four teenth Amendments to  the uni ted s tates const i tu t ion
a n d  4 2  U . s . c .  s s  1 9 8 3  a n d  1 9 8 8  ( A . 8 8 - 9 0 )  ;  ( 3 )  d a m a g e s  b a s e d  o n
defendants '  conspi racy to  depr ive p la in t i f f  o f  her  const i tu t ionar
r i gh ts  and  p ro fess iona l  l i cense  to  p rac t , i ce  l aw  under  42  u .s .e .  s
1 -983  (3 )  (A .90 -91 )  ;  ( 4 )  damages  based  on  de fendan ts ,  i n ten t i ona l
i n f  l i c t i on  o f  emot j -ona l  d i s t ress  (A .9L_93)  .

1 0



F .

The distr ict court granted summary juirgment in favor of
defendants on the grounds that  i t  lacked subject  mat ter  jur isd ic-
t ion under  the Rooker-Feldman doctr ine.  r t  a lso found.  that
plainti f f  's const. i tut ional craims were barred by qJ:rdicgga, and.
that defendants were immune from suit either by reason of the
E l -even th  Amendmen t  o r  because ,o f  j ud i c ia l ,  quas i_ jud i c ia l ,  and
prosecutor ia l  immuni ty .  The cour t  a lso decl ined t .o  exerc ise
pendant  jur isd ic t ion over  p la in t , i f f ,s  s tate eour t  in tent ional
i n f l i c t i on  o f  emot iona l  d i s t ress  c la im

Expla in ing the Rooker_Feldman doctr ine,  the d is t r ic t
cour t  s tated,  t '  [ i ]  t  is  wel l  establ ished that  a  federa l  d is t r ic t
cour t  is  one of  or ig ina l ,  and not  appel la te,  jur isd ic t ion and
therefore has no subject  mat ter  jur isd ic t ion to  rev iew state cour t
d e c i s i o n s .  r  ( A . 1 4 )  .

Apply ing th is  doct r ine ro the faets  r ;  th is  ease the
eour t  he ld:

, l
,:.. l
, i . l

' , , ]

Sassower challenged the June 1991_ suspension
order directly in the Second Oepartrnent andco l l a te ra l1y  i n  t he  A rE ic re  i a ' -p r " "eed ing .
Thereaf ter ,  sasso.wer  pressed both h l r  s ta tuto-ry and constitut ionar challeng"" 

-Lo 
trr" June

1991_ suspension order  and t ;  the New york
State bar  d isc ip l inary ru les _upon which ih ; ;were issued,  in  the s t i te  appel ia t .e  cour ts  and'  u l t imate ly  in  - t .he_ _ Supreme Cour t .  Indeed,Sassower ra ised a l l  o f  the c fa ims asser tedhere in in  the s tate cour t  and in  her  pet . i t ionfo r  a  wr i t  o f  ce r t i o ra r i .  .  .

* * *

Because in  the instant  case a l l  o f  the c la imsasser ted here,  inc lud inq the g"nur i r - t i r " i i . "g-

i_1



es to  the const i tu t ional i ty  o f  the s tatutory
scheme, were ra ised and denied in  the s tate
proceedings sassower 's  const i t .u t ional
chal renge to the s tate bar  d isc ip l inary ru les
are inexcr icably  in ter twined.  wi t l i  her  p i r t icu_
l_a r  case .  See  Fe ldman  460  U .  S .  a t  475  .

( A .  t - s )  .

,  As to  the appl j -cable J-mmuni- t ies,  the cour t  he ld t .hat :  (L)

defendant  Just j -ces were jud ic ia l ly  immune because 1 'sassower has

al leged no basis  upon which,  a  fact  f inder  could rat ional ly  in fer

tha t  de fendan t . . .  [ , Jus t i ces ]  ac ted  ou ts ide  the i r  p rope r  j u r i sd i c -

t ional  capaci t ies in  ad judicat ing sassower,s  d. isc ip l inary pet i t ion

and c la ims ra ised in  re la t ion thereto,  1et  a lone that .  they acted in

the  ' c l ea r  absence  o f  a l l  j u r i sd i c t i on , ,  c i t i ng  S tump,  435  u .s .  a t

3 5 6 - 5 7 ;  s e e  a l s o  P i e r s o n ,  3 8 6  U . S .  a t  5 5 4 ;  ( 2 )  d e f e n d a n t s  G a l f u n t , ,

CaselLa, Sumber, and. Ehe members of the discipl inary eommittee were

immune based on quasi- judicial immunity (A. r-9 ) ;  (3 ) and. the

defendant AtEorney General enjoyed absolute prosecutorial immunity

(A.1-9)  .  The d is t r ic t  cour t  arso held that  wi th  respect  to

p la in t i f f ' s  su i t  aga ins t  de fendan ts  i n  t he i r  o f f i c i a l -  capac i t y ,  t he

su i t  was  ba r red  by  the  E reven th  Amendmen t  (A .20 ) .

Standard Of Review

This Cour t  rev iews 'd .e novo a d is t r ic t .  cour t . ,s  grant .  o f

summary  j udgmen t . r '  Mor t i se  v .  un i ted  s ta tes ,  : -o2  F .3d  693 ,  5g5  (2d

c i r . L996)  ( c i t a t i ons  omi t ted ) .  The  s tandard  fo r  rev iew  o f  a

determinat ion that  the eour t  lacks subject  mat ter  jur isd ic t ion

under  the Rooker-Feldman doctr ine is  aLso de novo.  Moccio v .  New

York  s ta te  o f f i ce  o f  cou r t  Admin i s t ra t i on ,  95  F .3d  195 ,  198  (2d

t 2



Cir .1996) .  Summary judgment  shouLd be granted when,  v iewing a l l
the evidence in a l ight most favorable to the nonmoving party,
t he re  i s  no  genu ine  i ssue  o f  f ac t .  f d . ;  see  a1so ,  Ugrspn__w.
L i b e r t y  L o b b v .  r n e .  ,  4 7 7  u .  s ,  2 4 2  ,  2 5 0  ,  l _ 0 5  s .  c t  .  2 5 0 5 ,  2 5 1 1  ,  g !

L . E d  . 2 d  2 0 2  ( l _ 9 8 5 )  .

ARGI'MEMT

POrMr r

THE DTSTRICT COI]RT PROPERLY RULED THAT ITLACKED SUBiTECT MATTER WRISDICTION O,,i*ptArrinprFF' s cLArMs IINDER THE nooxgn-rur,Dl,,IAr.I
DOCTRINE

By  he r  ac t i on ,  p la in t i f f ,  i n  e f fec t ,  asked  a  fede ra l
distr ict court to overturn state court orders suspending her
l icense to  pract ice law,  and denying her  var ious char lenges to  that
suspension.  Because a federa l  cour t  may not  s i t  as an appel la te
t r ibunal  to  rev iew sLate cour t  proceed. ings,  the d is t r ic t  cour t
proper ly  found that  i t  racked subject  mat t .er  jur isd ic t ion,  and
dismissed the compla int .  ,  ,

.  under  our  federa l  system, the jur isd ic t ion of  the federa l
d i s t r i c t  cou r t s  i s  " s t r i c t l y  o r i g ina } . , ,  Thus ,  und .e r  A r t i c l e  i f f  o f
the const i tu t ion and the jud ic iary  raws establ ish ing the i r
jur isd ic t ion the d is t r icL cour ts  have no author i ty  to  s i t  as
appel la te t r ibunals  over  s tate cour ts .

1 3

I n  
,  2 6 3  U . S .  4 L 3 , 4 1 5 _ 1 G

( 1 9 2 3 ) ,  a " d  
,  4 6 0

u .  s .  4 6 2  ,  4 7 6  ( l - 9 8 3  )  ,

d is t r ic t  cour t  lacks

the Supreme Cour t  establ ished that  a  federa l

subject  mat ter  jur isd ic t ion to  rev iew scate

'.,,]
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cour t  jud ic ia l  proceedings,  exeept  for  rev iew on an appl icat ion for
a  wr i t  o f  habeas  co rpus .  see  

,  7g4  F .2d
1 1 3 3 ,  l t 4 2  &  n . 6  ( 2 d  C i r .  1 9 8 6 ) ,  

,  4 g L  U . S .
l -  Q'987)  '  'Federa l  rev iew of  s tate cour t  dec is ions can be obta ined
on ly  i n  t he  Supreme Cour t  pu rsuan t  t o  28  U .S .C .  S  l _252 .  Th i s  ru le
has become known as the ' rRooker-Feldman 

doctr ine, r .  see Feldman,
4 6 0  U .  S .  a t  4 7 6 ;

L o c o m o t i v e  E n q i n e e r s ,  3 9 g  U : S .  2 g i r ,  2 9 6  ( L 9 7 0 ) ;  T e x a c o ,  7 g 4 F . 2 d  a t
L I 4 2 .

This  Cour t  has recent ly  re i terated

Feldman doctr ine,  r , federa l  d is t r ic t  cour ts
rev iew state eour t  dec is ions whether  f inaL

1 9 9 6 )  ;

that under the Rooker_

lack  j u r i sd i c t i on  to

or  in terLocutory in
n a t u r e . , '  G e n t n e r  v .  S h u l _ m a n ,  5 5  F . 3 d  g 7 ,  g 9  ( 2 d  C i r .  l _ 9 9 5 )  .  S e e
a l s o  

,  9 5
F . 3 d  L 9 5  ( 2 d  C i r .

o f  A p p e a l s ,  g 3 F . 3 d  1 5 1 _ 3  ( D .  c .  C i r .  1 9  9 6 )  ;  o d o m  v .  C o l u m b i a
Un ive rs i t y ,  906 F .  S u p p .  1 8 8 ,  ! 9 G  ( S . D . N . y .  1 9 9 5 ) .
-  whi re the Rooker-Feldman doctr ine is  based on a federa l
d i s t r i e t  eou r t , s  sub jec t  ma t te r  j u r i sd i c t i _on ,  i t  cLose ly  pa ra l l e l s
the doct r ines of  c la im and issue prec lus ion.  Indeed,  th is  Cour t
s t a t e d  i n  M o c c i o ,  9 s  F . 3 d  1 9 9 - 2 o 0 ,  t h a t  , , w h e r e  a  f e . e r a l  p l a i n t i f f
had  an  oppor tun i t y  t o  l i t i ga te  a  c la im  in  a  s ta te  p roceed ing  . . . ,
subsequent  l i t igat ion of  the cLaim wi l l  be barred under  the Rooker-
Ferdman doctrine i f  i t .  would be barred under the pri-nciples of
p rec lus ion ' '  Th i s  cou r t  a l so  reasoned  tha t  , , I i ]  f  t he  p rec i se
c la ims ra ised in  a s tate cour t  proceeding are ra i_sed in  the

I 4



s u b s e q u e n t f e d e r a 1 p r o c e e d ' i ' g , @ p 1 a i n 1 y w i ] 1 b a r t h e

a c t i o n . "  M o e e i o ,  9 5  F . 3 d  a t  1 g g - r g g .  A s  d e m o n s t r a t e d  i n  p o i n t  r r ,
i n t ra '  p ra in t i f f ' s  cha r lenges  to  he r  d i sc ip l i ne  and  suspens ion  were
ra ised and decided in  her  var ious mot ions,  €rn Ar t ic le  7g proceed-
ing,  and state cour t  appeals ,  inc lud ing a pet i t ion for  cer t iorar i
to  the uni ted s tates supreme cour t .  Thus,  her  eompla int  is  a lso
barred under  the doct r ines of  co l la t .eraI  estoppel -  and res iud icata.

whire Rooker-Feldman does not prevent federar- distr ict
eour ts  f rom hear ing genera l  chal lenges to  s tate s tatuces or  ru les
and regulat ions,  they cannot  enter ta in  chal lenges to  speci f ic  s tate
court determinations i-nvorving such statutes, rules and regul-ations
or  any c la ims " inext r icably  in ter twined, ,  wi th  the s tate cour t ,s
determinat ion.  ' ' rnext r icably  

in ter twined,  means,  3L a min imum,
that  where a federa l  pra int i f f  had an oppor tuni ty  to  r i t igat .e  a
c la im in  a s tate proceeding (as e i ther  a p la in t i f f  or  a  defendant
in  that  proeeeding) ,  subsequent  l i t igat ion of  the cLaim wi l l  be
barred under the Rooker-Feldman doctrine i f  i t  would be barred
under  the  p r i nc ip les  o f  p rec lus ion . , r  Mocc io ,  95  F .3d  a t .  2OO.  See ,
supra '  Moreover ,  " the federa l  cLaim is  lnext r icabty  in ter t .wined
wi th the s tate-cour t  judgment  i f  the federa l  c la j -m succeeds only  to
the extent  that  the s tate eour t  wrongly  dec ided the issues before
i t .  "  T e x a c o ,  4 9 L  u . s .  a t  2 5 ,  , . o 7  S . C t .  a t  l _ 5 3 3  ( M a r s h a l l ,  . J . ,
concurring) .

rn  th is  case p la in t j_ f f ,s  chal lenge to New york s tate
disc ip l inary s tatutes,  and.  the ru les and regurat ions govern ing
at torneys,  do not  fa l I  wi th in  the genera l_chal lenge except ion,
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s ince p] -a in t ' i f f  a l ready made these chal lenges in  s tace cour t  and.

they  ac tua l l y  were  dec ided .  Mocc io ,  g5  F .3d  a t  1gg -1gg .  Fu r the r -

more,  sassower 's  const i tu t ional  arguments would requi re a federa l

cour t  to ' reverse the s tate eour t ,s '  orders a l ready rendered against

he r .  Th i s  a  fede raL  d i s t r i c t  cou r t  may  no t  do .

POIlinr rr

PLATMTTFF'S erJArMs ,WERE BARRED By rHE Doc-
TRTNES OF TSSUE AT{D CLAIM PRECIJUSION

The doctr ines of  res iud icata and co lLatera l  estoppel

serve the I 'dual  purpose [sJ of  protect ing l i t igants  f  rom the burd.en

of  re l i t igat ing an ident ica l  issue wi th  the same par ty  or  h is  pr ivy

and of  promot ing jud ic ia l  economy by prevent ing needless l i t iga_

t i on .  ' r  
,  439  U .  S .  322 ,  326

(L979)  '  Under  28  U .S .c .  S  L738 ,  f ede ra l  cou r t s  mus t  g i ve  the  same

preclusive effeet to state court judgments as the judgment would

receive in  the cour ts  of  the render ing s tate.  Miqra v .  warren c i ty

s c h o o r  B o a r d  o f  E d u e a t i o n ,  4 6 5  u . s .  7 5 ,  g o - 8 1  ( r g 8 4 ) ;  K r e m e r  v .

c h e m i c a l  c o n s t r u c t i o n  c o r p .  ,  4 5 6  u . s .  4 6 L ,  4 5 6 - 8 5  ( r - g g 3 ) ;  A l l e n  v .

M c C u r r y ,  4 4 9  U . S .  9 0 ,  9 6 - 9 7  ( 1 9 8 0 ) .  A c c o r d i n g l y ,  i f  u n d e r  N e w  y o r k

Iaw,  p la in t i f f  would be prec luded f rom re- l i t igat ing her  cra ims in

state cour t ,  she cannot  pursue them in federar  cour t , .

Here,  the d is t r ic t  eour t  correct ly  found that  p la in t i f f ,s

const i tu t ionar  c la ims were barred by res iud icata.  L iona corp.  v .

PCH Assoe ia tes ,  949  F .2d  5gS ,  5g4  (2d  C i r  .  L991 )  (where  c la ims  were

raised, or could have been raised in a prior proceeding involving

the same par t ies or  the i r  pr iv ies,  resul t ing in  a judgment  on the
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meri ts ,  they are barred by res iud icata)  , .  see a lso winters .v .

L a v i - n e ,  5 7 4  F . 2 d  4 6 ,  S j  ( 2 d  C i r .  1 9 7 9 ) .

A11 0f  sassower,  s  c la ims were exhaust ive ly  ra ised and
re jected in  s tate cour t .  Therefore they were barred.  here.  Tanq v.
Appe l l a te  D iv i s ion ,  4B j  F .2d  L3B  (2d  C i r  .  t g73 )  ,  ce r t  den ied ,  4 l . : 6
u ' s '  9oG ( ] -974 )  '  P ra in t i f f  cha t l enged  the  cons t i t u t j - ona l i t y  o f  t he
June,  lggr  suspension order  and the d isc ip l inary s tatutes,  rures
and regulations, through the New york state courts and in t,he
uni ted s tates supreme cour t .  The New york s tate cour t  o f  Appeals ,
dismissar of her ,January 24, 1993 appeal on the ground that no
substant ia l  const i tu t ional  guest ion was invoLved was a . f j .na l

ad jud i ca t i on  on  the  mer i t s  
,  554

F . 2 d  5 l - 5 ,  S 2 L  ( 2 d  C i r . ) ,  c e r t .  d e n i e d ,  4 3 4  U . S .  8 3 4  ( t S l l 1  ;  M c C u n e
v .  F r a n k ,  S 2 J -  F . 2 d  1 L 5 2 ,  1 t _ 5 5  ( 2 d  C i r .  1 9 7 5 ) ;  @ ,  4 5 3
F -  S u p p .  3 5 4 ,  3 5 9  ( s . o . N . y . ) ,  a f f  , d ,  5 9 r _  F . 2 d  r _ 3 3 1  ( 2 d  c i r .  1 9 7 8 ) ,
c e r t .  d e n i e d ,  4 4 4  U . S .  B 2 S  ( 1 9 2 9 ) .

Alternatively, her craims were barred by eollaterar- '
estoppel ,  which,  under  New york law,  forec loses re_l i t igat ion of  an
issue i f  (1)  the issue sought  to  be prec luded is  ident icar  to  the
issue necessar i ly  dec ided in  a pr ior  act ion;  and (2)  the par ty
against whom issue preclusion is sought had a fur_1 and fair
oppor tun i t y  t o  l i t i ga te  the  po in t .  See ,  € .e . ,  @
C o u q h l i n ,  B g  F . 3 d  5 G ,  5 9  ( 2 d  C i r . t - 9 9 6 )  ;  ,
6 5  N . Y . 2 d  4 4 9 ,  4 5 5 - 5 6  ( 1 9 8 5 )  ;  ,  6 2
N . Y . 2 d  4 9 4 ,  5 0 0 - 0 1  ( 1 9 8 a )  ;  ,  2 4
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N . Y . 2 d  6 5 ,  7 t  ( 1 9 6 9 )  .

ease

These requi rements u/ere sat is f ied in  th is

F i r s t ,  t he

which cu lminated in

States Supreme Court,

cour t  cha l lenge.  In

prepared by retained

i s sues  i n  p la in t i f f , s  s taLe  cou r t  cha l l enges ,

her  pet i t ion for  cer t iorar i  to  the UniEed

are ident ica l -  to  the issues in  th is  federa l

her  pet i t ion for  eer t iorar i ,  which was
counsel ,  

,  
p la in t . i f f  f ramed the issues as

f ol l-ows

whet'her New york's attorney discipl inary law is unconsti_tut ional ,  Ers wr i tEen and as appl ied:

1. where an attorney 
_c.an be_ _immediately,indefinitely, and unctnAit ionally ,""p""a.af rom the pr ic t ice of  i " r  by;n inr -er i * - l r l . r ,wi thout  f ind ings, -  reasons,  not icu-" i - "n l ; ; "=,

a pre_suspension_hea_r ing,  or  a  post_" , . , "p" . rJ io '
hearing f or nearly f our" i";; , 

,
2. where a di_scipl ined attorney has noabsor-ure r ight  o f  :da ic ia i  Jev ier ,  

"e i i i r " r  
bydirect appeal or by the .oJif i .a common lawwr i ts  i

3. 
^_yl::"_ adj.urr_i lcarive and prosecurorial

functions are wholly unaer rrre control 0f thecour ts ,  enabl ing Ehem to reta l ia te "q" i r r r taErornevs who arl j udiciar r-h-ir-JiJ_";"i3il', 
- -

4.  where d isc ip l inary proceedings:  (a)  donot  compry wi th  t .he cour€,s  own d isc ip l inaryrures;  (b)  are commenced by ex parre appl ica-t ions,  wi thout  not ice o i 'o f ,por tun i ty  to  beheard; ( c ) . 9..ry rhe """..JLi "i l ;;"; arld j -scovery r ights, . incrudi . rg " ." . "s Eo the very' documents on which rhe proieeainjs p"rpJri ' ."be based; (d) do not rest  on sworn complaint .s;(e) do not rest  on an accusatory instrument orare asserted "on informat ion "rra u"r i " i i , - -"" tbased on any probabre ""r-,".--ri-nai"g-oi-guiir.
(A '304) .  Thus ,  con ta ined w i th in  the  pe t i t ion  are  the  very
arguments and charrenges ptaintiff makes in her current. federal
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dis t r ic t  cour t  compla int  '  The cer t iorar i  pet i t ion references the
l i tany of  orders regard ing her  d isc ip l ine in  s tate eour t  (A.362_
429) ,  ?nd i t  a lso conta ins p la in t i f f ,s  arguments regard ing the
const i tu t ionar ' i ty  o f  New york 's  d isc ip l inary s tatutes,  rur -es,  and
regu la t i ons  (A .32G -342 , )  .

rn  s tate cour t ,  and.  a l r -  the way to  the uni ted s tates
Supreme Cour t ,  p la in t i f f  exhaust iye ly  chal lenged,  both d i reet ly  and
col la tera l Iy ,  the d isc ip l inarr  pet i t ions l0dged against  her ,  and
her  suspension f rom the pract ice of  Law.  Accord ingfy ,  the issues
sought  to  be prec luded here,  namely p la in t i f f ,s  d isc ip l ine and
suspension f rom the pract ice of  1aw,  are id .ent ica l  to  the issues
which were a l ready l i t igated and decided in  s tate cour t

.  once the proponent  of  co l la tera l  estoppel  estabr ishes
that  the ident icar  issue was actual ry  r i t igated and decided,  the
burden shifts to the opponent to demonstrate the absence of a fu1l
and fa i r  oppor tunj_ty  to  l i t igate the issue.  

%Admin i s t ra to r ,  24  N .y . zd  a t  73 .  f n  t h i s  case ,  p la in t i f f  canno t
possibly argue that she did not have a ful l  and fair opportuniEy in
s.ate cour t  to  l i t igate her  d isc ip l ine and her  suspension.  wi th
respect  to  the d isc ip l inary pro leeain9s,  p la in t i f f  could have
presented her challenges in the underlying discipl inary proceed._
ingsr  or  by hray of  a  mot ion to  conf i rm,  or  re ject  a  referee,s
repor t .  Wi th respect  to  her  suspension,  p la in t i f f  could have
opposed,  and in  fact ,  d id  oppose the Gr ievance commit tee,s
application to determine her incapacity from continuing .o practice
law, and her. suspension based on her fair-ure to comply with the

1 9
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order  that  she submit  to  a medica l  examinat i -on.  rn  opposi t ion to
the Gr i .evanee Commit tee,s  May g,  1990 show cause order  that
p la inr i f f  submi t  to  a medica l  examinat ion,  p la in t i f f  opposed wi th
a  e ross -mo t ion  to  d i sm iss  (A .211  -2L3 ,  373_374)  .  r n  oppos i_ t i on  to
the Gr ievance CommiLtee,s  "Tanuary 25,  l_99L show cause order  t .hat
p la in t i f f  be suspended for  fa i l ing to  comply wi th  the order  that
she submit  to  a medica l  examinat ion,  p la in t i f f  f i led her  own show
c a u s e  o r d e r  o n  J a n u a r y  2 8 ,  1 g g 1  ( A . 2 r 7 - 2 L g ,  3 6 6 _ 3 6 7 ) .  p l a i n t i f f
arso chal lenged her  d isc ip l ine and suspension wi th  var ious other
mo t j -ons ,  and  co l l a te ra l l y  a t . t acked  i t  unde r  CPLR S  7gO1 e t  seq . ,
eventuarly petit ioning the united st.at.es supreme court for
ce r t i o ra r i -  See  (A .303 -439)  .  ungues t i onab ly ,  t he re fo re ,  p la in t i f f
had a fu1 l  and fa i r  oppor t .un i ty  to  l i t igate her  cr_aims.

POIMI ITI

PLATNTTFF'S CLATMS FOR DAIUAGES UIIDER 42 USC S1.983 WERE PROPERLY DISMISSED BECAUSE THEELEVENTH A}TENDMENT BARS SUIT AGATNST DEFEN.DAriIrS IN THEIR OFFfCIAL CAPACITY; DEFENDATIESALSO ARE TMMUNE FROM PLAINTIFF'S SUIT IN THEIRPERSONAIJ CAPACITTES

A .

The Eleventh Amendment  to  the uni ted s tates const i tu t ion
bars suit against the state of New york in federal courc, regard.-
less of  the rer ie f  sought ,  un less the s tate consents to  be sued or
congress enacts  leg is la t ion overr id ing the s tate,s  Eleventh
A m e n d m e n t  i m m u n i t y .  p a p a s a n  v .  A 1 l a i n ,  4 7 g  U . S .  2 6 5 ,  2 7 6 , 1 0 6  S .
c t  '  2 9 3 2  '  2 g 3 g  ( 1 9 8 5 )  ;  I  a n d  H o s n i  t -  r . r  *
H a l d e r m a n ,  4 6 5  u . s .  g g ,  9 9 ,  1 0 4  S  c t .  g o o ,  g o 7  ( 1 9 2 1 )
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Eleventh Amendment  s imi lar ly  bars su i t  against  s tate agencies.

S e e ,  € . c t . ,  O w e n s  v .  C o u q h l i n ,  5 6 1 _  F .  S u p p .  4 Z G ,  4 2 8  ( S . D . N . y .

L983)  (Eleventh Amendment  requi red d ismissal  o f  su i t  brought  against

the New York s tat .e  Depar tment ,  o f  correct i -onar  serv ices) .

"This law has been hetd to apply regardless of whether

the re l ie f  sought  is  equi tab le or  Iegal  in  nature.  "  De La Nueces

v .  U n i t e d  S t a t e s ,  ' 7 8 O  F .  S u p p .  2 1 , 6 ,  2 j - 7  ( S . D . N . y .  : . ' 9 9 2 )  ( c i t a t i o n s

omit ted)  (act ion against  New york s tate seeking to  compel  i t  to

reinstate a part icular grocery store to the food stamp program was

barred by the Eleventh AmendmenE).

Moreover ,  not  on ly  may p la in t i f f  not  sue the s tate,  but

the f acts and circumst,ances pleaded in the complaj-nt must be

carefu l ly  rev iewed to determine i f  ind iv idual ly  named state

of f ic ia ls  are merely  nominal -  par t ies.  r f  that  is  the case,  the

act ion must  s imi lar ly  be d ismissed because the State is  the real

party in interest and the action is barred by the Elevent.h

A m e n d m e n t .  s c h e u e r  v .  R h o d e s ,  4 L 6  u . s .  2 3 2 ,  2 3 7 ,  9 4  s .  c t .  L 6 g 3 ,

1687  ( roe+1 ;  Fo rd  Mo to r  co .  v .  Depar tmen t  o f  T reasu rv  o f  t he  s ta te

o f  r n d i a n a ,  3 2 3  U . S .  4 5 9 ,  6 5  s .  c t .  3 4 . 7  ( r g + s ) ;  r n  r e  N e w  y o r k ,  2 5 6

u . s .  4 9 0 ,  5 0 0 ,  4 r  s .  c t .  5 8 B ,  5 9 0  ( 1 - 9 2 J " ) ;  E d e l m a n  v .  , J o r d a n ,  4 1 5

u -  s .  5 5 1 ,  6 6 2 ,  9 4  s .  c t .  r 3 4 i ,  t - 3 5 6 ,  r e h e a r i n q  d e n i e d ,  4 L 6  u .  s .

L 0 0 0 ,  9 4  s .  C r .  2 4 L 4  ( L 9 ? 4 ) .

rn  the  p resen t  ease ,  p la in t i f f , s  comp la in t  a l l eges  tha t

the  de fendan ts  a re  be ing  sued  i n ' t he i r  o f f i c i a l  capac i t i es .  I t  i s

wel l  establ ished,  however ,  that  ' ,  [a ]  su i t  seeking money damages

from a State of f ic ia l  in  h is  of f ic ia l  capaci ty  is  barred by the
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Eleventh Amendment r l

C o r r e c t i o n a l  S e r v i c e s ,  4 4 g  F .  S u p p .  L j - 2 3  ,  l r l 2 5  ( N . D . N . y .  1 9 ? B ) ,
c i t i nq ,  Ede lman  v .  . Jo rdan ,  4L5  U .S .  65L  (1 ,974 ) .  See  a l so  Ro ths te in

v -  w v m a n ,  4 6 7  F - 2 a  2 2 6  ( 2 d  C i r .  ] � 9 7 2 ) ,  c e r t .  d e n i e d ,  4 r !  u . s .  g 2 : - ,

93  S .  C t -  1 -552  (19?3) .  wh i te  many  fac to rs  a re  cons ide red  i n
determining if  an individual defendant is a sham party, the r i tmus

test  has consis tent ly  been the ' rsouree of  reeovery. r ,  Trotman v.

, 5 5 7  F . 2 d  3 5 ,  3 B  ( 2 d  C i r .
l -978)  '  r f  the su i t  for  damages is  brought  against  a  srate of f ic ia l

act ing in  h is  of f ic ia l  capaci ty ,  Lhe su i t  is  barred by the Ereventh

Amendment beeause the source of recovery for potentiar damages

wourd be the s tate t reasury,  and,  the su i t ,  therefore,  is  one
a g a i n s t  t h e  s t a t e .  E d e l m a n ,  4 5 !  u . s .  a t  6 7 5 ,  T r o t m a n ,  5 5 7  r , . i a  a t

38.  Here,  i t  was ev ident  f rom reading the compla int ,  that  the
pla int i f f  sued the defendant ,s  in  the i r  o f f ic iar  capacj_t ies,  and
accordingly, the eomplaint was properry dismissed under the

Eleventh Amendment.

Moreover, there was no subject matter jurisdi-ct ion over
p la in t ' i f  f  's  cra im for  monetary rer ie f  .  rn  wi l l  v .  Mich icran

Depar tmen t  o f  S ta te  po l i ce ,  49 !  U .S .  58  (L9g9) ,  t he  Supreme Cour t

concluded that  "ne i ther  a s tate nor  i ts  o f f ic ia ls  act ing in  the i r
o f f i c i a l  capac i t . i es  a re  ,pe rsons ,  under  S  19g3 , ,  and  no  ac t i on  fo r
money  damages  aga ins t  t hem may  l i e .  w i l l ,  491  U .S .  a t  7 . * .  He re ,

i t  is  c lear  that  th is  act . ion is  against  s tate of f ic ia l -s  act , ing in

thei r  var ious of f ic ia l  eapaci t i -es,  namery,  members of  the d isc i_
plinary committee making complaints against an attorney, a hearing
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off icer,  conduct ing hear ings over discipr inary proceedings,

AppeIIate .fustices rendering orders regard.ing the disciplinary

proceedings,  and the s tate At torney Genera l ,  whose of f ice defended

the  s ta te  o f f i c i a l s .  The re fo re ,  t o  t he  ex ten t  Eha t  p la in t i f f , s  42

u.s.c .  s  1983 c l -a im was for  compensatory damages i t .  was proper ly

d i sm issed .

B . Absolute Iuurunity

their Eleventh Amendment immunity t.he

enjoyed e i ther  absolute jud ic ia l  or

quasi- judicial immunity which barred

them in the i r  personal  capaci t ies.

fn addi t ion Lo

defendants in th is case

prosecutorial immunity or

p la in t i f f ' s  c la ims aga ins t

1. Def endant i lust, ices and SpeciaL Ref eree

I t  is  wel l -establ ished that  a  judge is  absolute ly  immune

from sui t  for  acts  done in  the exerc ise of  h is  or  her  jud ic ia l

funct ion,  even where these acts  are in  excess of  jur isd ic t . ion,  or

are a l leged to have been done mal ic ious ly  or  in  bad fa i th .  Indeed,

"few doctrines were more solidly esLablished. at common law t,han the

immunity of judges from l iabi l i ty for damages for acts committed

wi th in  the i r  jud ic ia l  jur isd ic t ion,  as t ,he Supreme Cour t  recognized.

when  i t  adop ted  the  doc t r i ne  i n  B rad ley  v .  F i she r ,  13  wa1r .  335

( 1 8 ' 7 2 )  . n  P i e r s o n  v .  R a v ,  3 8 6  U . S .  5 4 7  t  5 5 3 - 5 5 4  ( 1 9 6 2 )  .  S e e  a l s o

M i r e l e s  v .  W a c o ,  S O 2  U . S .  g ,  t t 2  S .  C t .  2 ? 6 ,  2 g B  ( 1 9 9 1 )

("  [J ]ud ic ia l  immuni ty  is  not  overcome by at legat ions of  bad fa i t .h

o r  m a l i c e - . . u ) ;  s t u m p  v .  s p a r k m a n ,  4 3 5  u . s .  3 4 g ,  3 5 5 - 5 5  ( 1 g 7 g ) .
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The only  prerequis i tes to  jud ic ia t  immuni ty  are t .hat  the judge not
ac t  i n  t he  r c rea r  absence  o f  a r -1  j u r i sd i c t i on , ,and .  t ha t  he  be
per forming a jud ic ia l  act  or  one which is  jud ic ia l  in  nature.
S t u m p  v .  S p a r k m a n ,  s u p r a ,  4 3 5  U . S .  a t  3 5 G _ 3 5 7 ;  p i e r s o n  v .  R a y ,
s u p r a ,  3 8 6  U . S .  a t  5 5 4 _ 5 4 .

New york Judic iary  Iaw S 90(2)  prov id.es t .he s tatutory
authority for the Appellate 

,Division 
to suspend any attorney

engaged in professional misconduct from the practice of raw, and to
hear  re la ted chal renges (A.re)  .  thus,  €rs  the d is t r ic t  cour t  be low
found " [a] s a resur-t,  sassower has arleged no basis upon which a
fact f inder could rationally infer that defendant ,Judge Mangano and
the associate jusc ices of  the second Depar tment  acted ou.s ide the i r
proper  jur isd ic t ionar  capaci t ies in  ad judicat ing sassower,  s
d isc ip l inary pet i t ion and c la ims ra ised in  re la t ion theret .o ,  fe t
a lone  tha t  t hey  ac ted  i n  t he  . c Iea r  absence  o f  a r l  j u r i sd i c t , i on . , , ,

( A . r e - 1 9 )  ( q u o t i n q  s t u m p ,  4 3 5  u . s .  a t  3  s 6 - s 7 , .  s e e  a l s o  p i e r s o n ,  3 B G
u'  s .  a t  554 )  .  rn  addi t ion,  absolute j -mmuni ty  bars sassower,  s
c la ims against  admin is t rat ive of f ic ia ls ,  l ike the defendant  Specia l
Referee,  per forming d i -scret ionary acts  of  a  jud ic iar  nature.  See
C l e a v i n q e r  v .  S a x n e r ,  4 7 4  U . S ,  L 9 3 ,  2 O O  ( 1 9 g 5 )  ;  @ ,
4 3 8  U . S .  4 7 8 ,  5 r - 3  ( r - 9 7 8 ) ;  O l i v a  v .  H e 1 1 e r ,  8 3 9  F . 2 d  3 7 ,  3 9  ( 2 d  C i r .
l _ 9 8 8 )  .

He re ,  t he  so le  bas i s  f o r  p la in t i f f , s  c la ims  aga ins t
defendant second Department and d.efendant Galfunt is the $ray in
which they rendered decis ions in  p la in t . i f f ,s  s tate cour t  r i t iga-

t ion '  There is  no ind icat ion in  the compla int  that  these defen-
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dants were proceeding in the

Accordingly,  p la int i f f  ,  s c la im

c lear  absence o f  a I I  ju r i sd ic t ion .

for damages against. them was barred.

extends to state bar

members of the Grievance

proceedings are c lear ly

2 .

The quasi- judic ia l  immunity

committee members Case1la, Sumber and the

Commit tee, because state bar discipl inary

jud ic ia l  in  nature,  see Mi

A s s ' n '  4 5 7  u ' s '  4 2 3 , 4 3 3 - 3 4  ( 1 9 8 2 ) ;  
@ , 5 8 2  N . y . s . 2 d

892 ,  895  (N .y .  sup .  e t  .  1992 )  (quas i -  j ud i c ia r  immun i t y  ba rs  ac t i on
against counsel to state bar discipl inary committee and its members
for  prosecut ion and adjudicat ion of  d isc ipr inary pet i t ion) .

r '
3. Attornev General

The defendant Attorney General, eis advocate for the
state,  was ent i t led to  absolute prosecutor ia l  immuni ty ,  regardress

o f  h i s  mo t i ves .  Thus ,  even  i f ,  as  p la in t i f f  a l l eges ,  and  fo r
argument's sake onIy, the Attorney General_ had conspired to
mal ic ious ly  proseeute the d isc ip l inary pet i t . ions against  her ,  her
c la ims against '  h im wourd never theress be proper ly  d ismissed.  see,
€ . 9 .  ,

j  5 0 9  U .  S .  2 s 9  ( L 9 9 3  )  ;  I m b l e r  v .
Pach tman  ,  424  U .  S  .  4O9  ( tg7  6 , )  .

Having d ismissed a l l  o f  sassower,  s  federa l  cra ims,  the
dis t r ic t  cour t  proper ly 'exerc ised i ts  d iscret ion and decl ined Lo
exerc ise pendent  jur isd ic t ion over  her  s tate c la im for  in t .ent ional
in f l ic t ion of  emot ional  d is t ress.
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G i b b s ,  3 8 3  U . S .  7 ! 5 ,  7 2 6 - 2 7  ( 1 9 G 6 ) ;

C o r p . ,  7 4 5  F . 2 d  1 , 4 2 ,  1 4 8  ( 2 d  C i r .  j _ 9 8 4 )  .

POINT IV

TITE DISTRIET EOURT PROPERLY DENTED PLAINTTFF'S
UOTION FOR RECUSAIJ

one day prior to the oral argument of alr out.standing

mot ions ,  p la in t i f f  f i l ed  a  mo t ibn  fo r  recusa l  pu rsuan t  t o  zg  u .s . c .

ss  r44  and  455 .  p ra in t i f f  c l a imed ,  w i thou t  any  fac tua r  suppor t ,

that  the d is t r ic t '  cour t  had a personal  b ias against  her .  The cour t .

denied the mot ion both because i t  was unt imely ,  and because i t  was

mer i t less,  s ince i t  demonstrated at  best  onry t .hat  she was

dissat is f ied wi th  the cour t ,s  ru l ings.  pLaint i f f  then sought

reconsiderat ion c la iming that  the cour t 's  conduct  was , ,mal ic ious ly

cal -cu l -ated to  in jurer !  her .  The reconsiderat ion mot ion was based on

the claim that the court had imposed a short deadline on her to

f i le  her  mot ions.  Even though i t  had 
.a lso 

imposed the same

deadl ine on the defendants.  The d is t r ic t  cour t  a lso denied the

mot ion for  reconsiderat ion-

Mani fest ry ,  both of  the d is t r ic t  eour t ,s  denia ls  were

co r rec t .  The  s tandard  fo r  recusa l  under  28  U .S .e .  S  a55 (a )  i s
whether a person knowi-ng and understanding arr of the facts and

ci rcumstances could reasonably  quest ion the cour t ,s  impar t ia l i ty .

s e e ,  € . c r . ,  ,  g 6 1  F . 2 d  1 3 0 2 ,  L 3 o 9  e a
C i r .  1 9 8 8 )  ,  r e h , q  d e n i e d  e n  b a n c ,  8 6 9  F . 2 d  l _ 1 6  ( Z a  C i r .  )  ,  c e r t .

den ied ,  490  U .S .  l - t - 02  (19g9)  .  , ' . , Jud i c ia ]  ru l i ngs  a lone  a l -mos t

never  const i tu te va l id  bas is  for  a  b ias or  par t . ia l i ty  mot ion,  and
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'can only in the rarest circumstanees evid.ence the degree of

favo r i t i sm o r  an tagon ism requ i red . ' , r  r n  Re  rn te rna t i ona l  Bus iness

M a c h i n e s  c o r p . ,  4 5  F . 3 d  6 4 ! ,  6 4 4  ( 2 d  C i r . 1 9 9 5 )  ( q u o t i n q  L i r e k y  w .

U n i t e d  S r a t e s ,  5 l _ O  U . S .  5 4 0 ,  t - j - 4  S . C t .  t L 4 7  ( 1 9 9 4 ) .  R e c u s a l  m o t i o n

must  be I 'a t  the ear l iest  poss ib le  moment  af ter  obta in ing knowledge

of  facts  demonstrat ing the basis  for  such a c la im.  "  Apple v .  Jewish

Hosp i ta l  and  Med iea l  Cen te r ,  8 ,29  F .2d .  326 ,  333  (2d  C i r .  19  87 )  .  A

recusa l  mo t ion  i s ' r commi t ted  to  the  sound  d i se re t i on  o f  t he

dis t r ic t  cour t , r l  and " the issue on appeal  is  whether  the cour t

abused  i t s  d i sc re t i on . r r  un i ted  s ta tes  v .  Lovaq l i a  ,  g54  F .2d  g11 ,

8 1 s  ( 2 d  C i r .  l - e e 2 ) .

Here, plainti f  f  ,  s arguments that ,Judge sprizzo should

have  recused  h imse l f  f o r  b ias  i s  w i thou t  mer i t .  F i r s t ,  p la in t i f f , s

appl icat ion is  unt imely .  P la in t i f f  f i led her  compla inr  on , rune 20,

1"994,  and her  recusar  mot j -on was made on october  26,  j -995,  one day

pr ior  to  ora l  argument  on a l l  outs tanding mot ions.  second,

p la in t i f f 's  argument  that  Judge Spr lzzo mani fesLed a b ias against

he r  i s ,  a t  mos t ,  a  d i ssa t i s fac t i on  w i th  the  cou r t , s  ru l iD9s ,  and  i s

otherwise factualLy unsupported. For example, the deadlines for

a l l -  outs tanding mot . ions that  was imposed on p la in t i f f  were a l -so

imposed on defendanEs.  Aecord ingly ,  p la in t i f f ,s  recusal  arquments

L a c k  m e r i t .
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eoNcl,usroN

FOR ALIJ THE FOREGOTNG REASONS, THE
irUDGMEri|:T OF THE DTSTRICT COURT
SHOULD BE AFFIRMED

Dated:  New York,  New york
M a r c h  4 ,  L g 9 7

Respect fu l ly  submit ted,

DENNTS C. VACCO
Attorney Genera l  o f  the

State of  New york
At . tornev for  Defendant-

Respondents
B y t

Assis tant  At t .orney Genera l

L

L

JAY T. WEINSTEIN
Assistant Attorney General

of  CounseL

2 8


