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r appear here as DLrector and eo-founder, with my
'daughter, 

Erena, of the center for Judiciar Accountabil ity, rnc.,

a natl-onal, non-profit, non-partLsan organization, working to

improve the guarity of our federal and stat,e judiciary. T h e

subJect of this hearing--gender-bias--is one about which r have

direct personar knowredge and a good dear of experience, both as

an attorney rong active in the field of human rights and as a

civil r ights l it igant

To this day, r have a vivid memory of ny very first

appearance in federar court sone forty years ago. At that tine,

I was co-counsel in a case in the Eastern District of New york.

Although r was the lawyer who was personally handling the matter,

I was barred by the Chief Judge of that court from participating

in, or even entering, his charnbers for a crit ical court

conference on the case. The courtrs crerk bruntry told me the

reason: His Honor did i lnot rike women rawyersr and they were
t fnot al lowed in Chambers.r l

Throughout ny professionar career since, r devoted

myself to ending that all-too perrrasive sexism and to encouraging

women to enter the legal profession, which I saw as essential to

raising their status in society as a whole. when r graduated in
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1955 from New york university Law school', which r attended with

the benefit of a Florence AII-en scholarEhip, named for the first

woman appointed to serve as a federal appears judge, and' rater

the flrst woman to serve as a chief .rtrdge of such court--there

were only five women ln ny graduating class'

As President of 
'the 

New York tfomenrs Bar Association in

1969, I wrote and spoke extensLvely to raise consciousness about'

the existence of discrirnination against vtomen in our society

g e n e r a l l y a n d i n o u r p r o f e s s i o n , p a r t i e u l a r } y , w h i c h a t t h a t t i r n e

w a s n o t y e t p u b l i c l y a c k n o w l e d g e d , a n d t h e n e e d f o r m o r e w o m e n

judges. .Those activit ies led to an invltation for rne to present

ny views and reconmendatlons to the National conference of Bar

presidents at their annual mid-year rneeting in 1969--the first

w o m a n e v e r t o a d d r e s s t h a t a u g u s t b o d y . r n L g T 6 r t h e N a t i o n a l

C o n f e r e n c e a g a i n i n v i t e d m e t o s p e a k - - t o u p d a t e t h e b a r l e a d e r s

and receive their update on the progress of the reeommendations I

had made seven years ear}ier. During those years, !, I ikewise,

Iit igated numerous cases raising constitutional issues relating

t o g e n d e r - b a s e d b i a s , n o t o n l y o n b e h a l f o f w o m e n , b u t o n b e h a l f

of men, ES well,  because as

both waYsrr.

I contended long d9o, Itequality cuts

Consequently, I come before you as one who has been in

the forefront, f ightinq ' in the trenchesrr '  of todayrs feminist

m o v e m e n t r w i t h t h e b a t t l e s c a r s t o p r o v e i t ' M y f u r t h e r

credentials, as they last appeared in Martindale-Hubbel}rs Law

D i r e c t o r y , a l o n g w i t h a b i b l i o g r a p h y o f n y p u b l i s h e d w r i t i n g s '
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are subnitted for your information. AIso submitted is the

Center I s ad rrWhere Do You Go When Judges Break the Law?rr '

published on the op-Ed page of october 26, L994 issue of The New

york rirnes. That ad dLscusses the vicious judiciar retariation

to which I have been subJected for my outspoken advocacy of long-

overdue reform in the way lawyers become Judges'

For purposes of this presentation, I would also briefly

hiqhlight a few of ny credentials in the area of judicial refont'

In 1971, I served on the first pre-nominating screening panel set

up by the Refotm Denoerats of New York county to Pass upon the

qualif lcations of candidates for state supreme court vacancies in

the First Judicial Department of New York. lly article about that

experience appeared on the front page of the october'22, 1971

issue of the New York Law Journal and led to my appointnent as

the first wornan to serve on the New York state Bar Associationrs

Judicial selection committee. In that capacity, I served for

eight years, frorn Lg72 to 1980, reviewing the guatif ications of

every candidate for the New york court of Appears, the Apperlate

Divisions, and the Court of ClaLms. On the federal level, I and

my daughter engaged in a six-month investigation of the judicial

nominatlng process, focused on a case study of one particular

nominee to the Southern District of New York bench' That

documented study, showing the inadeguacy of the screening process

in screening out patpably ungualified candidates for lifetine

federal judgeships, was subrnitted to the U.S. Senate Judiciary

commi t tee ,  senate  leadersh ip ,  and leaders  o f  the  Bar '
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Thereafter, copies were furnished to both the National Conrnissj-on

on Judicial Discipline and Removal and the Long-Range Planning

Committee of the iludiclat Conference. Not only did those bodies

not fol low up wlth any investigation or referral, they did not

even incorporate such information in their subsequently published

reports.

SLnce my daughterrs presentation focused on the

cornplaint mechanism provided by the 1980 Act in the context of

the National Comrnissionrs reconmendation that each circuit

examine lte adequacy and that of rrother exlstJ.ng mechanismsrr to

handle problems of  Judic ia l  b ias,  mY presentat ion wi I I  be

dl-rected to the adequaey of the rrother existing mechanismsrr for

dealing with a biased judge.

Such rtother mechanismsrl

appeals, and writs of mandamus.

Based on ernpirical evidence and my rrhand.s-onrr personal

experLence, I an convinced that, for all practical purposes,

these supposed remedies are more illusory than rea.I, and an

important reason why public dissatisfaction with our judiciary'

is growing nation-wide, as more and more l it igants feel

frustrated and cheated, when these supposed remedies turn out to

be no remedy at all but only a further waste of their tine,

energy,  and f inancial  resources.

As to the appeals remedy, I and ny daughter have

dispositively documented the failure of the appellate process to

redress undisgruised Judicial bias by a district court judge of

'are mot ions for recusal ,
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the Southern District of the Second CLrcult in the context of a

civil r ights action under the Fair Housing Act for discrimination

based on gender, as welr as on marital status and rerigion.

The appellate record before the Second Circuit showed

that the district court Judge torpedoed the case of the civil

r ights plaintiffs by refusing to enforce their discovery rights,

permitting the accused discrirninating defendants to engage in

fraud, misrepresentation, and other Ilt igation rnisconduct, an6

by engaglng ln a nuttitude of biased acts--including the issuance

of regalry and factually insupportable judicial rulings.

The resurt was a judicialry-created ross of a good and

merltorlous case--following whlch the district judge imposed upon

then unprecedented nonetary sanctions--amounting to nearry

sL00.00o. As shown by the record,  the distr ict  courtrs

sanctl-ons decLsion/order--which lras the subJ ect of plaintif fs r

appear--was factuarry farse, legarry insupportabre, and the

product of rabid judicial bias.

How did the Second Circuit respond to the dispositive

evidence of such flagrant judicial bias by the district court

against the clvil r ights plaintiffs? fn a decision authored by

now chief Judge ilon Newman, . the issue of judiciar bias hras

ignored entirely--much as lraa every other Lssue raised by

plaintiffs on their appeal--including the lack of evidentiary

support in the decision appealed fron. As to the rack of legal

support for the district court decision, Judge Newman invoked
rrinherent powerrt to sustal-n it--which, for those in the audience
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who do not know, is the power that

thernselves when the statutory law does

what they want to dor .

judges have arrogated to

not authorize them to do

Notwithstandlng Judge Newmanrs decision was facially

repugnant to blSck-Ietter decisional law of this Circuit and of

the It.S. Suprene Court and internally lnconsistent, the Second

CircuLt denied the plaintiffst petit ion for rehearing en banc,

Thereafter, the appellate remedy showed, itself further

useless and non-existent when the plaintiffs sought a writ of

certiorarL from the Ir.S. Supreme Court. In so doing, they

specifically invoked the high courtrs rrpower of supervisionrr to

review the Second Circuitrs unconstitutional deprivation of the

their due process and equal protection rights by Iinherent

powerrr--which they alleged was being employed for the purpose of

retaliating agalnst then.

So that this Task Force may have the benefit of the

enpiric evidence as to the total Lnadequacy of the so-called

appellate remedy for these victirns of judicial bias, gender-based

and other:wise, I am providing, is part of this testimony, a copy

of the U.S. Supreme Court subnlsslons ln the dlserirnination case

about which 'I have been speaking. The appellate papers fi led

with the Second Circuit should be readily available from the

Second Circui t .

As you will see from thosb documents, I and my daughter

are both in a position to attest, with direct, f irst-hand

knowledge, as to judicial bias in that discrinination case and
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the lnadequacy of the appellate remedy, since we stere the

aggrieved civi l  r ights plainti f fs. 
r

r nlght add that copies of the u.s. supreme court

submissions were provided by us to the National Cornmission on

Judiclal Dlscipl lne and Removal in JuIy L993, and to the Long-

Range planning Cornmittee of the Judicial Conference of the United

State ln Decernber 1994. Both those bodies fai led to fol low-up

with any investigation or referral and, 
. 

thereafter, issued

reports extol l lng the high-calibre of the federal judiciary and

expressing confidence in the appell'ate process.

As for the adequacy of recusal motions as a means of

removing a biased Judge, I offer the Task Force the benefit of ny

most recent experience involving another federal judge of the

Southern Distr ict in another civi l  r ights action f i led by nr€r

th is  one under  42 U.S.C.  S1983.  The documentary record in  that

action leaves no doubt but that the federal courts have

transrnogiifiea the reeusal statutes into a meaningless facade.

The two relevant recusal statutes, which congress

intended to inplement litigantst Fifth Amendment due process

r ight  to  a fa i r  and impar t ia l  t r ibunal '  are 28 U.S.C.  5144 and

S455--each of which have been the subject of extensive commentary

in the basic treatisee on federal practice. Such recognized

treatise as Wright, MiIIer & Cooperrs Federal Practice and

Proeedure,  VoI .13A,  Jur isd ic t ion 2d,  S3542 (1984 ed) ,  expl ic i t ly

s tate that  actual  d isgual i f icat ions under  S144 are r r rarerr r  S3541'

text at 551 and fn.12 and state ilThere is general agreement that
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5144 has not worked we}l . r r  (at  555) '

For that proposition, wright, Mil ler, and cooper cite

varl-ous law revLew articles, one 'going back nearly 50 years'

They also guote fron another law review article as follows:

rr5144 has been construed strictly in favor- of
t h s  i u d g e  ( e m p h a s i s - .  a d d e d ) ' ' ' s t r i c t
"onffin of t remedial statute is a
d e p a r t u r e f r o m t h e n o r m a l t e n e t s o f s t a t u t o r y
congtruct ion. r l

It is sirnply extraordinary to compare the plain

language oi 5144 and the judicial interpretation and not come to

the conclusion that our federal judiciary effectively gutted the

statute.  Thus, al though 28 U.S'  SL44 reads: "

ilWhenever a party to any proceedlng- in a
district courl makes and fi les a timely and
s u f f i c i e n t a f f i d a v i t t h a t t h e j u d g e b e f o r e
wtrorn the rnatter is pending has a personal
bi;; or prejudice eitner against hirn or in
r a v o r o t - a n y - a d v e r s e p a r t y , s u c h j u d g e s h a l l
proceed no further therein, but another judge

s h a I I  b e  a s s i g n e d  t o  h e a r  s u c h

Proceed ing .  .  .  t t ,

the judlcial interpretation has been that the judge who is the

subject of the recusal aff idavit is pernitted, i f  not actually

required, to decide lts t irnel iness and suff iciency' Berger v'

un i ted  s ta tes  ,  255  U .S .  22  (L920) .  The  p red i c tab le  resu l t  i s

that such complained-of Judge acts as a cdnsor, ruling in his own

favor to avoid prompt review of his conduct by another judge' He

does this by pretending that a palpably tinely and sufficient

aff idavLt iE untimely and/or insuff icient. This leaves l i t igants

even worse off than when they started--since they have now openly

rrtaken onrr the judge.
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ddit ionally, our federal judiciary has engrafted onto

the 5144 and 5455 recusal statutes the l imitation that the bias

complaLned of be of flextraJudicl-alrr origLn, whLch is deerned to

refer to a source rtoutside the four corners of the courtroom. rl

fn other words, i f  the basis of the recusal application is that,

the Judge has engaged in oppressive, bu1lying, insult ing,

behavl-or, hae dLsregarded black-letter law, and falsif ied the

record--in other wordE, .where he has engaged. in aII the

rnisconduct popularly belleved to be biased--that judge, under

accepted Judlcial construction, need not recuse hirnself even when

a motion for recusal rel ief is made

These judicial lnterpretations of the plain langruage of

the aforesaLd two recusal statutes have resulted in the

situation 'where rrrecusai is rarer'  and reversal of a distr ict

court refusal to recuse, is rarer st i l l t t  (and is so described in

one of the underlying studies of the National Comrnission

(Research Papers,  VoL.  I ,  p .  77L)1.  .

This situation prevails--notwithstanding the Supreme

Court rs  dec is ion last  year  in  L i teky v .  U.S. ,  l -14 S.et .  LL47

(1994) which iurpl icit ly approved the rrpervasive biasrr exception

to the extrajudicial source reguirement. As shown by ny own

recent experience ln seeking recusal of the federal district

judge in my 51983 civi l  r ights action, the judge--who arbitrari ly

allowed rne only five mlnutes to present oral argument in support

of my recusal application--ignored such exception.

Thus may be seen that gender-based bias by a federal
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Judge in the course of a litigation conmonly evades review. Such

conduct is not only rroff-I imitsrt.  for a recusaL motion but, as

described in my daughterrs testimony, ls, general ly speaking,

tossed out as ttdlrectly related to the meritstt when made the

subject of a discipl inary conplaint f i led under the 1980 Act.

S L n c e  t h e  t r e a t i s e s  r e c o g n i z e  t h e  g e n e r a l

unavailability of the extraordinary remedy of mandamus as a means

of removing. a bLased Judge--acknowledging that rrthe vast

preponderance of the cases deny the writrr--Moorers Federal

Pract ice,  1991 ed. ,  !63.  O7l4 l  a t  63 '37,  the appeal  remedy is  that

more l ikely to be ernployed by vict ins of judicial bias. Yetr ds

hereinabove described, even the nost heinously exhibited judicial

bias can surrrlve the appellate process intact. Moreover, as is

weII-known, most I i t igants, part icularly plainti f fs bringing

civil rlghts actions, never nake it to the appeal stage. Faced

with a biased and abusive judge, they are compelled--by virtue of

the emotional straln and sheer economics of Iitigation--to

abandon their Eubstantial and meritorious l,egal clairns

This Task Force, bY evaluating the adeguacy of the

mechanisms available to vict irns of Judicial bias, has an

enormously significant Job to do--one which was not done by the

Nat ional  Comml-ss ion,  but  which the Nat ional  Commiss ion

recognized as needing to be done if  Judicial bias, gender-based

or otherrrLse, is to be eradlcated from our federal courts.

Thank  you  fo r  t h i s  oppor tun i t y  t o  make  th i s

presentation. f would be pleased to ansster your questions.
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