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HON. cuy MANGANO, PRESTDTNG JUSTTCE
oF THE appELT,lTE DrvrsroN, sEcoND DEPARTMENTOF THE SUPREME COURT OF THE STATE OFNEW YORK, and the ASSOCIATE JUSTfCES THEREOF,.ARY CASELI,A and EDWARD SUMBER, Chief Counsel
i l-1 9!3irman, r_?:pecrively, of the cRTEVANqECOMMITTEE FOR THE NINTU .TilOTCTAL DISTRiCT,GRTEVANCE COMMTTTEE FOR THE NINTH JUDICIALDISTRfCT,  Does_  I -2O,  be ing  p resen t  membersthereof  ,  MAX GMyITr  bei ig  a specia l  Referee,and  G .  OL IVER-KOppEL i ,  A t to rney  Genera l  o f  t heS ta te  o f  New y9 rk ,  a l i  i n  t he i r  o f f i c i a l  and

:__ -_ :_ :_ : : : : : " "= '  De fendan ts .
- -5 - - x

PIJ{.INTIFFIS MEIIIORANDUM OF I,AW
rN SUPPORT OF RECUSAL

GENERAL PRTNCTPLES APPLTCABLE TO 28 U.S.C. 5144 REEUSAL

on a rnot ion for  recusar-  to disqual i fy a federal  judge
u n d e r  2 g  u ' s ' c .  s 1 4 4 ,  t h e  c o u r t r s  s o l e  f u n c t l o n  i s  t o
the  t ime l iness  and su f f i c iency  o f  the  a f f idav i t  as
quest ions .

determine

threshold

The standard of  e th icar-  conduct  expected of  such judge
is  so h igh that  for  the purposes of  the mot ion,  the facts  and the
reasons  se t  f o r th  i n  t he  a f f i dav i t  as  a  bas i s  f o r  t he  movan t rs
be l i e f  t ha t  t he  j udge

appearance thereo must

i s  b iased  o r  t he  ex i s tence  o f  t he

be accepted as t rue by the judge__even
though he or she knows of his or her own personar knowredge the
s ta temen ts  a re  fa l se .

4 4 4
F .  2 d  ] - 3 4 4  ( c .  A .  2 N .  Y .  J , 9 7  L )  ;  

,  4 i , 8
F . S u p p . 1  ( D . c . N . y  . r s 7 5 ) ,
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rn  other  words,  once the dual  tests  of  t i rne l iness and

suff icieney are found by the court to have been met, i ts

adjudicat ive funct ion is  a t  an end and recusal  is  automatJ-c,  the

char lenged judge being wi thout  power to  pass upon the t ru th or

fa ls i ty  o f  the facts  a l leged in  the af f ldav i t .  fn  re  Mart in

T r i g o n a ,  5 7 3  F . s u p p .  L z 3 7  ( D . c .  c o n n . r - 9 8 3 ) ,  a p p  d i s m s ' d  7 7 o  F . 2 d

L57  ,  ce t  den  ' d .  47S  U .  S  .  l -O5g  .

A. THE MOTION IS .TTMELY

The  on ry  t ime  r i r n i t a t i on  con ta ined  i n  28  u .s .e .  s144  i s

t h a t  t h e  r e c u s a l  a p p l i c a t i o n r r s h a l l  b e  f i l e d  n o t  l e s  t h a n  t e n

days before the beginning of  the term at  which the proceeding is

t o  b e  h e a r d . r r  S i n c e I t t h e  t e r m l r r e f e r r e d  t o  i s  u n d e r s t o o d  t o  b e  a

t r ia l  term and th is  act ion is  a  long way of f  f rorn t r iar - -be ing

st i l l  in  the p leading s tage-- the Cour t  hav ing before i t  mot ions

by both s ides addressed to the p leadings,  there can be no doubt ,

as to  the t i rner iness of  the instant  recusal  request .

P la in t i f f r s  A f f i dav i t  f ocuses  on  wha t  t ransp i red  on

sep tenber  28  ,  r . 995 - -a t  wh ich  t i r ne  the  cou r t r s  b ias  was

unrn is takably  and most  egregious ly  d isp layed. Although the

t ranscr ip t  o f  the cour t  sess ion of  that  date was immediate ly

ordered f rom the cour t  repor ter ,  i t  was not  received by p la in t i f f

un t i l  oc tobe r  13 ,  LggS

The order to show cause and Aff idavit in support of

recusal  here in were f i led wi th  the cour t  on october  26,  1995--

w i th in  two  weeks  o f  p la in t i f f r s  rece ip t  o f  t he  t ransc r ip t .

obv iousry,  a  ser ious recusar  appr icat ion,  made in  good
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fa i th ,  is  not  one any lawyer  or  l i t igant  would make l ight ly

wi thout  minutes of  cour t  proceedings,  where they are avai lab le,

to  but t ress and substant ia te i t .  Par t icu lar ly  such lawyer  or

I i t i gan t  mus t  be  rn ind fu l  t ha t  t he  exp l i c i t  wo rds  o f  5144  l i n i t  a

par ty  to  the f i l ing of  r ron ly  one such af f idav i t  in  any case[  and

contro l l ing decis ional  law warrants  denia l  o f  the recusal  mot ion

made af ter  the f i l ing of  an ear l ier  a f f idav i t - - the f i l ing of  a

second  such  a f f i dav i t  be ing  improper .  U .S .  v .  f n te rna t i ona l

B u s i n e s s  M a c h i n e s  C o r p .  ( 5 3 9  F . S u p p .  4 7 3  ( D . C . N . Y .  l - 9 8 2 ) .

B. THE AFFTDAVTT TS PIJ\INLY LEGALLY SUFFTCIENT

An a f f i dav i t  i s  l ega l l y  su f f i c i en t  where  the  fac ts  and

reasons suppor t ing the bel ie f  that  the judge is  b iased are set

for th  on personal  knowledge,  are par t icu lar ized and speci f ic  as

to the t ine,  date,  and c i rcurnstanees concern ing the b ias

a l l eged ,  and ,  accep ted  as  t rue ,  g i ve  fa i r  suppor t  t o  t he  be l i e f

that  a  fa i r  judgment  of  the act ion wi l l  not  be made.

Obviously ,  a  Cour t  need not  accept  as t rue a l legat ions

that  are merely  conclusory and speculat ive s tatements or

op in ions ,  o r  based  on  rumors  o r  goss ip .  U .S .  v .  Pas to r  |  4 !9  F .

S u p p .  1 3 1 8  ( D . C . N . Y .  1 9 7 5 )  .  H o w e v e r ,  s u c h  s i t u a t i o n  i s  n o t  t h e

case at  bar ,  s inee the subject  recusal  a f f idav i t  does not  set

for th  i ts  request  in  such palpable insuf f ic ient  terms.

On the contrary .  Any fa i r  inqui ry  in to the suf f ic iency

of  the af f idav i t  in  suppor t  o f  recusal ,  which the Cour t  is

r e q u i r e d  t o  m a k e  p r e l i m i n a r i l y ,  W o l f s o n  v .  p a l m i e r i , ,  3 9 6  F . 2 d ,

L 2 L  ( C . 4 . 2  N . Y .  1 - 9 6 8 ) ,  e s t a b l i s h e s  t h e  C o u r t ' s  b i a s  b y
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al legat ions demonstrat ing same overwhermingly  and more than

adequate ly  sat is fy ing the movantrs  burden on such a mot ion.

rndeed,  there can be no honest  doubt  that  p la in t i f f rs

recusal Aff idavit  properly presents such regarly suff ic ient
ver i f ied facts  as would fa i r ry  suppor t  the charges of  b ias and

such bent  of  mind that  may prevent  impar t iar i ty  o f  judgment .  The

cases are region that  under  such c i rcumstances the chal lenged
judqe has the unavoidable regar  and moral  duty  to  recuse h im or

he rse l f ,  and  tha t  i s  c lea r l y  t he  case  a t  ba r .  rndeed ,  i t  i s  we l r

es tab r i shed  tha t  a  j udge ' s  w rong fu l  f a i l u re  and  re fusa l  t o  do  so

subjects  the judge to t iab i l i ty  by way of  mandamus,  d i rect ing

such recusa l ,
,  6 1 9

F . 2 d  9 2 3  ( C . A . 2  N . y .  1 9 8 0 ) ;  R o s e n  v .  S u g a r m a n ,  3 5 7  F . 2 d  7 g 4

( c ' A ' 2  N . Y .  L 9 6 6 ) ,  n o t  t o  m e n t i o n  p o s s i b l e  d i s c i p l i n a r y  r e l i e f .

Respectful  ly  Submit ted,

DORIS L.  SASSOWER
P l a i n t i f f  p r o  S e
283 Soundview Avenue
Whi te  P l -a ins ,  New yo rk  10606-3821
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