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I'NTTED STATES DTSTRTET COI'RT

::::::Y_3: :l:: :t_::_y_::Y__________x
DORfS L. SASSOWER t i

P la in t i f f ,  :

-against- :
9 4  c i v .  4 s 1 4

Hon. cUY I{ANGANO, PRESfDING JUSTTCE : (JEs)
OF THE APPELLATE DMSION, SECOND pro Se
DEPARTMENT OF THE SUPREI{E COI'RT OF :
THE STATE OF NEW YORK, and the
ASSOCTATE JUSTICES THEREOF, GARY :
CASELLA and EDWARD SUMBER, Chief
Counsel  and Chai rman,  respect ive ly ,  i
of the GRIEVANCE COMMITTEE FoR THE

1 NINTH JUDICIAL DISTRICT, GRIEVANCE :
COMMITTEE FOR NINTH JUDICIAL DISTRICT,
Does L-zO, being present members :
thereof , MAX GALFIJNT, being a Special
Referee,  and G.  OLIVER KOPPELL,  z
Attorney General of the State of New
York,  a l l  in  the i r  o f f ic ia l  and :
personal  capaci t ies,

:

I,IEUORANDUU OF LAW IN SUPPORT
OF DEFENDANTSI UOTION FOR
JUDG}TENT ON THE PIJEADINGS

Prelirninarv Statement

This nemorandum is submitted on behalf of defendants,

Honorable Guy Mangano,  Pres id ing Just ice of  the Appel la te Div is ion,

Second Department of the Supreme Court of the State of New york,

and the Associate Just ices thereof  (defendant  r rJust iceS, , ) ,  Gary

casella and Edward sumber, chief counser and chairman,

respectively, of the Grievance Committee for the Ninth Judicial

Distr ict, the GrLevance Committee for the Ninth Judicial Distr ict
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( r rGr ievance Commit teer t ) ,  and the present  members thereof  ,  Specia l

Referee Max Gal funt  (defendant  r r re fereer) ,  and G.  oLrvER KoppELL,

former Attorney General of the State of New york (coJ-lectively

rrstate defendantsr'),  in support of their rnotion for judgment on the

p lead ings .

Statement of the Case

P la in t i f f  r c .  se  b r i ngs  th i s  ac t i on  under  42  u .s . c .  s

1983,  c la iming that  defendants depr ived her  of  her  const i tu t ional

r ights by acting, individually and in concert, and with improper

mot ive,  to  suspend her  profess ional  l icense to  pract ice 1aw dur ing

an underrying discipl inary proceeding pending against her.

conp ra in t  ( r r compI . [ ) ,  I I  1  and  26 .  p ra in t i f f  seeks  to  have  th i s

Court declare as null  and void the al leged rr interimr suspension

order and al l  other discipl inary orders rendered against her by

defendants, as well as the statutory provisions and court rules by

which those orders were procured against  her .  compl . ,  I  2 .  These

p r o v i s i o n s  i n c r u d e  2 2  N . y .  c . R . R .  s  6 9 1 . 4  ( p a r t i c u l a r l y  s s

6 9 1 . 4  ( 1 )  ( 1 )  a n d  6 9 1 . 1 3  ( b )  ( 1 )  )  a n d  J u d i c i a r y  L a w  s s  s o  ( 2 )  a n d

90(L0 ) ,  as  wr i t t en  and  app l i ed .  f d .  P la in t i f f  a l so  seeks  an  o rde r

declaring her a rnember of the bar of the State of New york in good

standing and restor ing a1l  r ights ,  pr iv i leges and imrnuni t ies wi th

respect  to  her  l icense to  pract ice law.  Id .  P la in t i f f  a lso seeks

compensatory and punit ive darnages, attorneyrs fees and costs.

Compl . ,  a t  r rWhereforerr  Clause.

Accordinet to the conplaint, which for the purpose of this

motion is assumed to be true, plainti f f  has been served with three
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disc ipr inary pet i t ions,  dated February 6,  1990,  January 28,  Lgg3

a n d  M a r c h  2 5 ,  1 9 9 3 .  C o m p l . ,  1 1  5 9 , 1 5 1 -  a n d  L 6 2 .  B y  i l d e c i s i o n  a n d

order  on mot ionrr r  dated June 1-4,  1-99L,  defendant  Second Depar tment

suspended p la in t i f f  ,based upon .  o .  [her ]  fa i rure to  cornply  wi th

the  oc tobe r  l - 8 ,  1990  o rde r  o f  t h i s  cou r t , r rwh ich  d i rec ted  tha t  she

be r rexamined by a quar i f ied medicar  exper t  ,  . . .  to  determine

whether Ishe] is incapacitated from continuing to practice 1aw

. . . . r r  f d . ,  I  9 3  a n d  P l a i n t i f f r s  E x h .  A .

Pra int i f f rs  compraint  is  largery a compi la t ion of  her

unsuccessfu l  chal lenges to  orders and decis ions of  defendant  Second

Department regarding prosecution of disciprinary petit ions by

defendant Grievance Committee and her rr interimrr suspension from the

pract ice of  law.  compl . ,  pass im.  on June 12,  1991 defendant  Second

Department  denied p la in t i f f 's  mot ion to  vacate i ts  october  18,  L99O

order  and to  d isc ip l ine defendant  caser la .  rd .  a t  l l f  85 and 91.

on Ju ly  15,  1991,  defendant  Second Depar tment  denied p la in t i f f fs

mot ion to  vacate and/or  nodi fy  i ts  June 14,  1991-  suspension order .

rd . ,  tM 97 and 98.  on septenber  10,  r9gL,  the New york s tate cour t

of  Appeals  denied p la in t i f f ts  mot ion for  leave to  appeal  f rom the

June 14,  1991 suspension order .  rd .  a t  ! [  Lr7.  By order ,  dated Jury

31,  1992,  defendant  Second Depar tment  denied p la in t i f f 's  June !6,

L992 motion to vaeate the June L4, 1991 suspension order and

pla int i f f 's  request  for  leave to  appeal  to  the cour t  o f  Appeals .

rd.  a t  t  143.  By order ,  dated November 18,  199i ,  the cour t  o f

Appea ls  d i sm issed  p la in t i f f r s  appea l  o f  t he  June  !4 ,  1991

suspension order  t ras of  r ight . r  Id .  a t  !M L44 and 1-45.
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on Apr iJ-  28,  1993,  pra int i f f  brought  an Ar t ic re 7g

proceeding against Honorable Guy Mangano, as presiding Justice of

the Appel la te o iv is ion,  second Depar t rnent ,  Honorable Max Gal funt ,

as special Referee, and Edward surnber and Gary CaselIa, as ehairnan

and chief counsel respectively of the Grievance cornmittee for the

Ninth Judicial Distr ict, seeking to stay prosecution of

d isc ipr inary proceedings under  the February 6,  1990 pet i t ion and

transfer to another departrnent. rd. at ! l ! t  166 and t67. The

Attorney Generalr oD behalf of the above-named respondents moved

f o r  d i s m i s s a l .  r d .  a t  I  1 6 9 .  B y  o r d e r ,  d a t e d  s e p t e m b e r  2 o , 1 9 9 3 ,

defendant second Department granted respondents' motion to disniss

p la in t i f f ' s  A r t i c l e  78  pe t i t i on ,  and  den ied  a l -1  o f  p la in t i f f ' s

rerief reguested in her cross-motion. rd. at ! t ! t  rB2 and 183. ,,By

decision dated May L2, 1994, the court of Appears disrnissed

pla int i f f ts  appeal  taken f rom defendant  second Depar tmentrs

disrnissal of the Art icle 78 proceeding and denial of her cross-

motion for lack of f inal i ty and upon the ground that no substantial

const i tu t ionar  quest ion is  d i rect ry  involved.r r  rd .  a t  I  2og.

on May 24,  1993,  defendant  second Depar tment  denied

pla int i f f ts  mot ions to  vacate the January 2g,  1993 and March

1 -7 ,  ( s i c )  1993  pe t i t i ons .  rd .  a t  ! l  L7L .  And  on  sep tember  ze ,  Lgg3 ,

defendant  second Depar tment  denied p la in t i f f 's  June 14,  1993 mot ion

for reargument/renewal of defendant Second Departmentrs May 24,

1993  o rde r .  f d .  a t  t r  185 .

On November t9 ,  1993,

rrdismissal/summary judgment of the three

pla int i f f  moved for

d isc ip l inary pet i t ions
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a g a i n s t  h e r ,  d a t e d  F e b r u a r y  6 , 1 9 9 0 ,  J a n u a r y  2 8 , 1 9 9 3 ,  a n d  M a r c h

25,  1993;  d iscovery of  defendant  Gr ievance Commit teets  rex par ter l

repo r t s ,  da ted  Ju l y  31 ,  1ggg ,  Ju l y  g ,  Lggz ,  and  December  L7 ,  Lgg2 i

and for appointment of a special referee to investigate and report

as  to  p la in t i f f ' s  conp la in t s  o f  p rosecu to r i a l  and  j ud i c ia l

nisconduct in connection with al l  of the discipl inary proceedings

aga ins t  he r . r r  I d .  a t  I 189 .  P la in t i f f  t s  d i sm issa l / sunmary  j udg rmen t

mot ion a lso sought  t ransfer  to  another  jud ic ia l  depar tment .  Id .  a t

!t  190. Defendant second Department, by order dated January 28,

L994 ,  den ied  p la in t i f f t s  November  !9 ,  1993  d i sm issa l / summary

judgrment motion. I3!. at t  201.

By her  compla int  in  the present  act ion,  p la in t i f f  p leads

four  causes of  act ion.  P la in t i f f ts  f i rs t  cause of  act ion is  for

a  j u d g r m e n t  d e c l a r i n g  2 2  N . y . c . R . R .  s s  6 9 1 . 4  ( 1 )  ( 1 )  a n d  6 s L . 2

uncons t i t u t i ona l  on  the i r  f ace ,  and  as  app r ied .  comp l . ,  p .61 .

Plainti f f  seeks a judgrment further declaring that the r interimrl

suspension order  entered against  her  on June 14,  l -991 is  nu l1 and

void, and that the Second Departmentrs Rules Governing the Conduct

of  At torneys are unconst i tu t ional ,  t ,as set  for th  in  par t icu lar  in

2 2  N . Y . C . R . R .  S  6 9 1 . 2 ,  S  6 9 1 . 4 ( 1 )  ( 1 )  ( 2 ) ,  a n d  S  G e 1 . 1 3 ( b ) . r r  T d .  a t

l [  226.  P la in t i f f  argues that  the absence of  r r f ind ingsrr  to  suppor t

her tt interimrr suspension frorn the practice of law rhas been in

v io la t ion of  her  const i tu t ional  r ights  and to  reta l ia te against  her

for  exerc is ing her  F i rs t  Amendment  r ights  . . . ,  which have been

tota l ly  wi thout  redress in  the s tate cour t  system . . . . r  compl . ,  ! t

2 2 8 .
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Praint i f f rs  second cause of  act ion a l reges that

defendants acted with inproper motive and under col-or of state 1aw

to depr ive her  of  var ious const i tu t ional  r ights ,  and r ights  secured

by New York s tate law,  which,  arong wi th  the June 14,  1991 in ter i rn

suspension Order, directly and proxirnately caused her to suffer

damages.  conpr . ,  r r  236-45.  pra int i f f rs  th i rd  cause of  act ion is

f o r  c o n s p i r a c y ,  u n d e r  4 2  u . s . c .  S  L 9 8 3 .  c o m p l . ,  p . 6 8 .  p l a i n t i f f

a l l eges  tha t  " [ h ]e re to fo re ,  and  on  o r  abou t  Ju l y  3L ,19g9 ,  t he

Defendants here in conspi red together  and rnaLic ious ly  and wi l fu l ly

entered into a scheme to deprive plainti f f  of her constitut ional

r ights  and her  profess ionar  l icense to  pract ice law . .  o  in  order

that  she be s i lenced as a vo ice speaking out  against  jud ic ia l

corruption by judges and lawyers in the Second Judicial Department

of the supreme court of the state of New york., compr., l t f l  247 and.

248.  P la in t i f f ts  four th cause of  act ion is  for  in tent ional

i n f l i c t i on  o f  emot iona l  d i s t ress .  Comp l . ,  n  2SL .

rn addi t ion to  dec laratory and equi tabre rer ie f ,

plainti f f  seeks danages, conpensatory and punit ive, attorneyrs

fees,  costs  and r rsuch other  and fur ther  re l ie f  as th is  Cour t  shal l

deern just and eguitable to redress the constitut ional torts and

other  wronqs done to Pla in t i f f  as here inabove set  for th .  Comp1. ,

1 t ,  r r W h e r e f o r e r  C l a u s e r  p p . 7 o - 1 .

6
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POTNT T

TEE COUPI,AINT SEOUIJD BE DISI'TISSED
FOR FAIIJURE TO sET FORTE A SHORT
AND PLAIN S1TATEIIENT OF EER CLAIIT

r rFed .R .C iv .P .  8 (a )  (2 )  requ i res  tha t  a  comp la in t  se t  f o r th

ra short plain statement of the claim showing that the pleader is

entitred to rel ief. I  Furthernore, r Ie]ach averment of a pleading

sha11  be  s imp le ,  conc i se ,  and  d i rec t .  I  Fed .R .c i v .p .  8  (e )  (1 )  . ' ,

L e v i n e  v .  c o u n t v  o f  w e s t c h e s t e r ,  B 2 g  F .  s u p p .  2 3 8  ( s . D . N . y .  j - 9 9 3 ) ,

a f  f  I  d ,  2 2  F . 3 d  1 0 9 0  ( 2 d  c i r .  1 9 9 4 )  .  H e r e ,  p l a i n t i f  f  ' s  c o r n p r a i n t

consists of two-hundred and f i f ty-one paragraphs stretched over 71

pages. It  rehashes motions and arguments made in prior state

proceediDgs,  cast igat ing the decis ions there in,  and a l leges a

factually unsupported l i tany of violations of her r ights under

state and federa l  1aw.  conpl . ,  pass im.  r t  is ,  in  shor t ,  one of

those r r \compla ints  which rarnble,  which needless ly  speculate,  accuse

and condemn, and which contain circuitous diatr ibes far removed

from the heat of the clairn do not conport with these goals and this

systernr and must be dismissed. rr Levine, g2g F. supp. at z4L

( s . D . N . Y .  1 9 9 3 ) .

POINT rr

TETS ACTION I8 BARRED BY TEE
EIJEVENTE AIIENDI'IENT TO TEE T'NITED
STATES CONSTITUTION

The Eleventh Amendment to the United States Constitut ion

bars a suit in a Court of the United States by a cit izen of a state

against  that  s tater  o t  one of  i ts  agencies,  absent  i ts  consent  to

such a suit or an express statutory waiver of immunity. pennhurst
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s ta te  schoo l  &  Hosp i ta l  v .  Ha lde r rnan ,  465  u .s .  89  (1984) .  r t  i s

well sett led that the State of New York has not consented to suit

n  federa l  cour t r  Trotman v.  Pal isades fn ters tate park commiss ion,

557  F .2d  35 '  38 -40  (2d  c i r .  L977 ) ,  and  tha t  t he  p rov i s ions  o f  t he

c i v i l  R igh ts  Ac t ,  i nc lud inq  42  U .S .C .  S  1983 ,  were  no t  i n tended  to

ove r r i de  a  s ta te f s  i nmun i t y .  Ouern  v .  Jo rdan ,  440  U .s .  3zz ,  343

(L979) .  Thus,  the Eleventh Amendment  absolute ly  bars su i t  against

the state or one of i ts agencies for monetary rel iefr dS wel1 as

sui ts ,  such as here,  seeking declaratory and in junct ive re l ie f .

M issou ry - .  F . i . ske ,  2go  u .s .  18 ,  27  (1933) ;  A labama v .  puqh  ,  438\ -

u . s .  7 8 L  ( 1 9 7 8 ) ;  C o r y  v .  W h i t e ,  4 5 7  U . s .  8 5 ,  9 1  ( 1 9 8 2 ) ;  R a p o p o r t

v. DePartmental Discipl inarv Comrnittee for the First Judicial

D e p a r t m e n t ,  n . o . r . ,  8 8  c i v .  5 2 g 1 ,  1 9 9 9  w r ,  1 4 6 2 6 4  ( s . D . N . y .  N o v .  2 ! ,

l-989) (Lowe, J) (the Discipl inary Cornrnittee is an arm of the state

for Eleventh Anendnent purposes) (Weinstein Aff idavit at Exhibit A).

The Eleventh Amendment irnmunity described above extends

also to  darnage act ions against  s tate of f ic ia ls  sued in  the i r  o f f i -

cial capacit ies i f  the state is the real party in interest. Farid

.  v .  S r n i t h ,  8 5 0  F . 2 d  9 L 7 ,  9 2 L  ( 2 d  c i r .  1 9 8 8 ) .  A s  t h e  S u p r e m e  C o u r t

ru led  i n  Ken tuckv  v .  Graham,  473  U .S .  159 ,  ] -69  (1985) :

This IEleventh Amendment] bar remains in
ef fect  when state of f ic ia ls  are sued for
damages in  the i r  o f f ic ia l  capaci ty .  Corv v .
W h i t e ,  4 5 7  U . S .  8 5 ,  9 O  ( L 9 8 2 ) ;  n d e i r n a n  v .
J o r d a n ,  4 1 5  U . S .  6 5 L ,  6 6 3  ( 7 9 7 4 ) .  T h a t  i s  s o
because r dS discussed above, tta judgment
against  a  publ ic  servant  I  in  h is  ot f  i -c ia f
capaci tyr  imposes l iab i l i ty  on the ent i ty  that
h e  r e p r e s e n t s . . . r r  B r a n d o n  [ v .  H o ] t ,  4 6 9  U . S .
4 6 4 )  a t  4 7 1 .

( footnote oni t ted) .  See a lso AI-Jundi

o r - 5 0

v.  Estate of  Rockefe l ler ,



8 8 5  F . 2 d  1 0 6 0 ,  1 0 6 5  ( 2 d  c i r .  1 9 9 9 ) ;  E n q .  v .  c o u q h r i n ,  8 5 8  F . 2 d  8 8 9 ,

8 9 4  ( 2 d  C i r .  1 9 8 8 ) .

Here,  the compla int  a l leges that  a t  a l l  t imes ment ioned

in the cornplaint al l  of the defendants were acting in their

f ro f f ic ia l  capaci t ies ' r  as wel l  as ind iv idual ly .  see cornpla int ,

caption and I 2s. where, dS here, frthe state is the rear sub-

stantial party in interestt, Ford Motor co. v. Department of

Treasury,  323 U.S.  459,  464 (1945)  ,  the Eleventh Amendment  bars the

s u i t .

rn any event, as to defendant Grievance committee, there

is no subject matter jurisdiction because, in WiII v. l{ ichiqan

Depar tmen t  o f  s ta te  Po l i ce ,  49L  u .s .  58  (1989) ,  t he  sup reme cou r t

concluded that rrneither a State nor i ts off icials acting in their

of f ic ia l  capaci t ies are rpersonsr  under  S 1983rr  and no act ion for

money damages against  then may l ie .  rd .  a t  7 l_ .  Accord ingry,  th is

off icial capacity suit for money damages against the Grievance

commit tee,  which is ' rpar t  o f  the jud ic ia l  arm of  the s tate of  New

York r r ,  Zucke rman  v .  Apper la te  D iv i s ion ,  42L  F .2d  625 ,  626  (2d  c i r .

] -97o) ,  cannot  be rnainta ined.  Rapopor t  v .  Depar tmenta l  Disc ip l inarv

commi t tee  fo r  t he  F i r s t  Jud i c ia r  Depar tmen t ,  n .o . r . ,  88  c i v .  578 ! ,

1 9 8 9  w L  L 4 6 2 6 4  ( s . D . N . y .  N o v .  2 ! ,  1 9 8 9 )  ( w e i n s t e i n  A f f i d a v i t  a t

Exh ib i t  A ) .
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POrm rrr

TAIS COTIRT IJACKS SUBiTECT I'IATTER
.'I'RISDICTION OVER PI,AINTIFF t S
CLAII,|S IIIIDER THE ROOKER-FELDIT{AN
DOCTRI}TE

By th is  ac t ion ,  p ra in t i f f  seeks  to  have th is  cour t

col lateral ly review the judgments and orders of the state courts

by  wh ich  she c ra ims to  be  aggr ieved.  (compr . ,  pass i rn ) .  However ,

this court lacks the subject matter jurisdiction to do so.

rrThe jurisdiction possessed by the District Court is

s t r i c t ry  o r ig inar . I  Rooker  v .  F ide l i t v  Trus t  cornoanv,  263 u .s .

4L3, 4L6 ( t923).  As such, the distr ict  courts have no power to

review state court proceedings. The only permissible review is by

the superior state court and/or the Supreme Court. See District

of  corumbia court  of  Appeals v.  Feldman, 460 u.s.  462, 482-84 and

n .16  (1983) '  c i t i ng  A t l an t i c  Coas t  L ine  R .  Co .  v .  B ro the rhood  o f

Locomot ive Enqineers,  399 u.s .  2gL,  296 (1970)  ( r r l ,ower  federa l

court possesses no power whatever to sit  in direct review of state

cour t  dec is ions." )  i  Lev ine v .  county of  westchester  I  g2g F.  supp.

2 3 8 ,  2 4 2  ( s . D . N . Y .  1 9 9 3 ) ( " p r a i n t i f f ' s  c l a i m s  b r o u g h t  u n d e r  t h e

c i v i l  R igh ts  Ac t ,  42  v . s . c .  S  1983 ,  t o  the  ex ten t  t ha t  t hey  a r i se

out of or are based upon aIlegedly incorrect or erroneous decisions

in the s tate cour ts ,  are not  proper ly  wi th in  the jur isd ic t ion of

th i s  cou r t .  r t )  ,  a f f  i r ned  22  F ' . 3d  1o9o  (1994)  .  Acco rd ,  Tanq  v .

Appel la te Div is ion of  New York Supreme Cour t ,  F i rs t  Depar tment ,  4g7

F . 2 d  1 3 8 ,  1 4 1 - 1 4 3  ( 2 d  c i r .  L 9 7 3 ' ) ,  c e r t .  d e n i e d ,  4 ] - 6  u . s .  9 0 6

( 7 e 7 4 ) .

rn Feldman, supra, plaintiffs attempted a constitutional
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challenge to the refusal by the Distr ict of Colurnbia Court of

Appeals, the highest court in the Dj-str ict of Colurnbia, to waive

a rule requir ing bar applicants to graduate from a law school

approved by the Ameriean Bar Association. The Suprene Corrrt held

that  th is  determinat ion was the resul t  o f  a  jud ic ia l  proceeding,

460 u.s .  a t  476-79,  and that  r r rev iew of  f ina l  judgrnents by a s tate

court in judicial proceedings rnay be had onry in [the supreme

Cour t l  . r r  460  U .S .  a t  482 .  See  a l so  Tang  v .  Appe l l a te  D iv i s ion  o f

the New York supreme cour t .  F i rs t  Dept .  ,  497 F.2d at  141.

Although the chal-Ienged judgrrnent in Feldman was made by

the highest state court, the Suprene Court included, in i ts Feldman

opinion, a long footnote on review of state court decisions

genera l ry .  Feldman,  460 U.S.  at  n .  16.  rn  that  footnote,  the

Court commented:

rr l f  the constitut ional claims presented to a
United States Distr ict Court are inextricably
in ter twined wi th  the s tate cour t rs  denia l  i ;
a  jud ic ia l  proceeding of  a  par t icu lar  p la in-
t i f f ts  appl icat ion for  adrn iss ion to  the s tate
bar ,  then the Dis t r ic t  Cour t  is  in  essence
being called upon to review the state-court
dec is ion.  This  the Dis t r ic t  Cour t  mav not
d o .  r l

'  Distr ict of Columbia Court of Appeals v. Fe1dman, 4 6 0  U . S .  4 6 2 ,  4 8 2

n .  1 6  a t  4 a 3 - 8 4  ( 1 9 8 3 )  ( e n p h a s i s  a d d e d ) ,  c i t i n g  A t r a n t i c  c o a s t L ine

R.  co .  v .  B ro the rhood  o f  Locomot i ve  Enq inee rs ,  398  u .s .  2gL ,  296

(197) ) (rr l ,ower federal courts possess no power whatever to sit  in

d i rec t  rev iew  o f  s ta te  cou r t  dec i s ions . , ' ) .

Here, plainti f f  is seeking to overturn the orders of the

state courts, which denied her various claims for rel- ief concernj-ng
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the prosecution of discipl inary petit ions and her ninterimn

suspension. Since the state courts fai led to accept her legal

argurnents, she noer claims that they have deprived her of

constitut ional r ights, bY conspir ing with the other defendants who

ei ther  prosecuted or  pres ided over  d isc ip l inary pet i t ions,  or

opposed her by defending state cl ients, al l  of which al legedry

resulted in her rr interin, suspension from the practice of law.

( C o n p l . ,  p a s s i m ) .

Pla int i f f  is  d issat is f ied,  to  say the least ,  wi th  the

adverse state court orders cited in her cornplaint. However, i t  is

not the role of the federal courts to sit  in review of these

f ind ings.  Indeed,  to  permi t  p la in t i f f 's  a t ternpted co l la tera l

attack on the New York State court orders would violate the

principles enunciated in the Rooker-Feldman doctrine and discredit

the authority of the state courts. Even though pJ-ainti f f  clairns

that the orders resulted in her unlawful suspension from the

pract ice of  law,  th is  a l leged c la im is  r r inext r icably  in ter twinedr l

with the merits of the orders rendered in the state court. As

such, rrthe distr ict court is in essence being cal1ed upon to review

the state cour t  dec is ion[s ] .  This  the d is t r ic t  cour t  may not  do.  r l

Dis t r i c t  o f  Co lumbj -a  Cour t  o f  Appea ls  v .  Fe ldman, 4 6 0  U . S .  a t  4 8 3 -

484'  n .  15.  P la in t i f f  c lear ly  pursued her  remedies in  s tate cour t ,

up through the staters highest court, the court of Appeals.

AccordinglY, the cornplaint rnust be dismissed for lack of subject

rnatter jurisdict ion.
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POTNT TV

TETS COI'RT SHOUI,D ABSTAIN E'ROU
EXERCTSING iTURISDICTTON OVER THrS
ACTTON

The doctrine of abstention enunciated in youngrer v.

Harris, which was made applicable to civi l  proceedings in Huffman

v .  Pu rsue ,  L td .  ,  42o  u .s .  s92  (L97s ) ,  counse ls  aga ins t  a  fede ra l

courtrs involvernent in areas that are courmitted to the jurisdic-

t ion of state bodies, and is derived frorn fundamental principles

of federal ism and cornity. The doctrine applies, absent

extraordinary circumstances, where three prerequisites are met;

namely, (1) where there is a state court proceeding pending at the

t i rne of  the f i t ing of  the federa l  su i t ,  (2)  invorv ing a mat ter  o f

signif icant state eoneern, and (3) where the federal plainti f f  has

or wiII  have the opportunity to l i t igate the federal issues in

state court. Chri=t the King R.oion.I Hioh S"hool .u. Cnl.r"rt,  815

F . 2 d  2 L 9 ,  2 2 4  ( 2 d  c i r .  1 9 8 6 ) ,  c e r t .  d e n i e d ,  4 8 4  u . s .  8 3 0  ( j . 9 8 2 ) .

In Middlesex Countv Ethics Comrnittee v. earden state Bav

Assoc ia t i on ,  457  u .s .  423  (1982) ,  t he  cou r t  app l i ed  younqer

abstent ion to  s tate d isc ip l inary proceedings of  a t torneys,  the

exact circumstanee in which defendants ask this Court to apply the

doc t r i ne .  see  a rso  E rdmann  v .  s tevens ,  4s8  F .2d  1205  (2d  c i r .

19721  ,  ce r t .  den ied ,  4o9  u .s .  889  ( t972 )  (a l so  ho ld ing  tha t  t he

disc ip l ine and invest igat ion of  an at torneyrs a l leged misconduct

is  a  jud ic ia l ,  ra ther  than an adrn in is t ra t ive,  funct ion) .  youncrer

abstention applies to require dj-smissal of this action even where

the proceedings against  p la in t i f f  are s t i11 in  the invest igatory
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stage. Matter of Anonrrmous v. Association of the Bar of the city

o f  N e w  Y o r k ,  5 1 5  F . 2 d  4 2 7  ( 2 d  c i r . ) ,  c e r t .  d e n i e d ,  4 2 3  u . s .  8 6 3

(1 '975 )  i  Mason  v .  Depar tmen ta r  D isc ip r i na ry  commi t tee ,  n .o . r . ,  No .

8 9  c i v .  3 5 9 8  |  1 9 8 9  w L  9 9 8 0 9 ,  ( s . D . N . y .  A u g .  2 ! ,  l - 9 8 9 )  ( s p r i z z o ,

J .  )  (We ins te in  A f f i dav i t  a t  Exh ib i t  B )  aE  2 ,  a f f rd ,  894  F  .2d ,  5 t2  (2d

c i r . ) ,  c e r t .  d e n i e d ,  4 9 7  u . s .  1 0 2 5  ( 1 9 9 0 )  ( d e n y i n g  p l a i n t i f f ' s

application for an order enjoining the Discipl inary Committee from

continuing the investigation i t  commenced on younqer abstention

g rounds ) ;  Maddox  v .  Mo l ren ,  No .  cv -89 -4191 ,  l ggo  wL  39g69 ,

( E . D . N . Y .  M a r c h  2 8 ,  1 9 9 0 )  ( G r a s s e r  ,  J .  )  ( w e i n s t e i n  A f  f  i d a v i t  a t

Exh ib i t  c ) .

The principres of younqer abstention appry to the case

at bar. Here, there state court proceedings concerning the

prosecut ion of  three d isc ip l inary pet i t ions against  p la in t i f f ,

d a t e d  F e b r u a r y  6 , 1 9 9 0 ,  J a n u a r y  2 8 , 1 9 9 3  a n d  M a r c h  2 s ,  l - 9 9 3 .

comp l . ,  l t I  59 ,151  and  t62 ,  wh ich  have  been  pend ing r  s ince  the

f i l i ng  o f  p la in t i f f r s  comp la in t  on  June  20 ,  : . � 994 .  I t  i s  e lemen ta ry

that attorney discipl inary proceedings are a matter of signif icant

s tate concern.  Fur thermore,  p la in t i f f  can ra ise her  const i tu t ional

claims in state court by opposing defendant Grievance comrnitteers

mot ion to  conf i rm the specia l  Refereers repor t ,  or  by appeal  o f  a

subsequent discipl inary order.

The fact that plainti f f  raises a purported constitut ional

challenge to the state discipl inary procedures does not require a

di f ferent  resul t .  .@, Maddox v.  Mol len,  (weinste in Af f idav i t  a t

Exhib i t ,  c )  a t  3-4.  rn  any event ,  any due process char lenge to the
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state d isc ip l inary proceedings was ra ised and re jected in  Mi ldner

v .  G u l o t t a ,  4 0 5  F . s u p p .  t g 2  ( E . D . N . y .  L 9 7 5 ) ( t h r e e - j u d g e  c o u r t ) ,

a f f f d ,  4 2 5  u . s .  9 0 1  ( 1 9 7 6 ) .  s e e  a r s o  M a d d o x  v .  M o r r e n ,  ( w e i n s t e i n

Af f idav i t  a t  Exhib i t  c)  a t  4  ( reaf f i rming the conclus ion in  Mi ldner

that New York's discipl inary procedures comport with procedural due

process) .

rn sum, rryounqer v. Harris, contemplates the outright

d ismissal  o f  the federa l  su i t ,  and the presentat ion of  a l l  c la i rns,

both s tate and federa l ,  to  the s tate cour ts . r r  Gibson v.  Berrvh i l l ,

4 1 1  u . s .  5 6 4 , 5 7 7  ( 1 9 7 3 ) .  A c c o r d i n g l y ,  t o  t h e  e x t e n t  t h e  c o m p l a i n t

seeks declaratory and injunctive rel ief, this federal eourt should

absta in and d ismiss the act ion in  ent i re ty .

POTNT V

DEFEITDAIflT8 ARE IUUUNE FROI,I
PLAINTIFF I S CLAIl,t FOR DAILAGES

A. Defendant Justices and Referee

It is well-established that a judge is absolutely irnrnune

from sui t  for  acts  done in  the exerc ise of  h is  or  her  jud ic ia l

function, even where these acts are in excess of jurisdict ion or

a l leged to have been done rnal ic ious ly  or  in  bad fa i th .  fndeed,

rrfew doctrines were more solidly established at common 1aw than the

imrnunity of judges from l iabi l i ty for damages for acts committed

within their judicial jurisdict ion, as the Supreme court recognized

when i t  adopted the doct r ine in  Bradrev v .  F isher ,  L3 war l - .  335

( 1 8 7 2 ) . "  P i e r s o n  v .  R a y ,  3 8 6  u . s .  5 4 ?  |  5 5 3 - 5 5 4  ( L g 5 7 l .  S e e  a l s o

Mi re res  v .  waco  ,  _  u .  s .  _ ,  LLz  s .  c t .  286  |  2aa  (  1991- )

( " [J ]ud ic ia l  imrnuni ty  is  not  overcome by a l legat ions of  bad fa i th
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or  ma l ice .  .  .  t r )  i  s tump v .  sparkman ,  435 u .s .  349 |  355-55 (1978)  .

The only prerequisites to judicial irnrnunity are that the judge not

act  in  the  f fc lear  absence o f  a l l  ju r i sd ic t ionr r  and tha t  she  be

per forming a jud ic iar  act  or  one which is  jud ic iar  in  nature.

s tump v.  sparkrnan,  supra,  435 u.s .  a t  356-357;  p ierson v.  Ray,

sup ra ,  386  u .s .  a t  554 -54 .  Jud i c ia l  i n rnun i t y  app l i es  to  spec ia l

re ferees who pres ide over  d isc ip l inary hear ings.  K lapper  v .  Gur ia ,

153  M isc .2d  73o  (L992)  ( "The  doc t r i ne  o f  j ud i c ia l  i r nmun i t y

(citat ions onitted) extends to non-Judges in the cloak of quasi-

judicial irnrnunity where they perform 'rdiscretionary acts of a

j u d i c i a l  n a t u r e . '  ( o r i v a  v .  H e r r e r ,  8 3 9  F . 2 d  3 7 ,  3 9  t 2 d  c i r .

1 e 8 8 1  )  " )  .

I lere,  the sore basis  for  p la in t i f f rs  cra ims against

defendant Second Departrnent and defendant Galfunt is the way in

which they rendered decis ions in  p la in t i f f ts  s tate cour t

l i t igation. There is no indication in the complaint that these

defendants were proceeding in the clear absence of al l

jur isd ic t ion.  Accord ingly ,  p la in t i f f rs  c la im for  danages against

thern is barred.

B. Grievance Committee Defendants

To the extent plainti f f  has sued defendants in there

individual capacit ies, four separate doctrines of irnmunity also

requi re d ismissal  o f  p la in t i f f ts  c l -a im for  money damages against

them.

Firstr ds set forth above, the actions taken by the

Gr ievance Cornmi t teers Chai rman,  Chief  Counsel  and h is  s taf f  in
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furtherance of the investigation and prosecution of the

disc ip l inary act ion against  the p la in t i f f ,  are act ions taken in

the i r  o f f i c i a l  capac i t i es .  P ta in t i f f r s  c la im  fo r  mone ta ry  re l i e f

is thus barred by the Eleventh Amendment, Rapoport v. Departnental

D i s c i p l i n a r y  c o m m i t t e e r  1 1 . o . r . ,  8 g  c i v .  5 7 g L ,  L 9 8 9  w L  l - . 4 6 2 6 4

(s .D .N .Y .  Nov .  2L ,  1989)  (we ins te in  A f f i dav i t  a t  Exh ib i t  A ) ,  and ,

in any event, is foreclosed by Wil l  v. Michigan Departrnent of State

P o l i c e ,  4 9 1  U . S .  a t  2 1 .

second, to the extent plainti f f  purports to sue the

chai rman,  ch ief  counser  and h is  s taf f  in  the i r  ind iv idual

capacit ies, his claim for money damages is barred by the doctrine

of  absolute jud ic ia l  and quasi -  jud ic ia l  i rnrnuni ty .  r t  is  wer l

sett led that absolute judicial irnnunity, see Stumn v. Sparkman, 43s

u . s .  3 4 9  ( 1 9 7 8 ) ;  p i e r s o n  v .  R a y ,  3 8 6  u . s .  5 4 7 , 5 5 3 - 5 5 4  ( L g 6 7 ) ,

extends to judicial functionarj_es, such as the Grievance

Comrnittee I s counsel r .S, Rapoport v. Departmental Discipl inarv

c o m m i t t e e ,  n . o . r . ,  8 8  c i v .  s 7 8 t ,  1 9 8 9  w L  1 4 6 2 6 4  ( s . D . N . y .  N o v .  2 L ,

1989)  (we ins te in  A f f i dav i t  a t  Exh ib i t  A ) .  see  a l so  o l i va  v .  He l l e r ,

8 3 9  F . 2 d  3 7  ( 2 d  c i r .  1 9 8 8 )  I  K l a p p e r  v .  G u r i a ,  1 5 L  M i s c . 2 d ,  7 2 6 ,  7 3 o

(N.Y.  co.  L992)  (counsel  for  the d isc ip l inary commit tee is

absolutely immune from suit under the doctrine of quasi- judicial

immunity) .

Third, the doctrine of absolute prosecutorial irnmunity

a lso appl ies to  bar  p la in t i f f fs  c la ims for  monetary re l ie f  against

the Chai rman,  Chief  Counsel  and h is  s taf f .  Imbler  v .  pachtman,  424

u . s .  4 o 9 ,  4 2 2 - 4 2 3  ( 1 9 7 6 ) .  r n  K r a p p e r  v .  G u r i a ,  1 5 1  M i s c .  2 d ,  a t
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731, the court expressly applied absolute prosecutorial irnmunity

to d ismiss an act ion for  money damages against  a  Disc ip l inary

commi t tee  counse l .  comDare  c louden  v .  L iebe rman ,  n .o . r . ,  92  c i v .

L 3 9 ,  L 9 9 2  w L  5 4 3 7 o  ( E . D . N . Y .  M a r c h  s t  ! 9 9 2 ) ,  s l i p  o p .  a t  z .

(Weinste in Af f idav i t  a t  Exhib i t  D) .

F ina l ly ,  p la in t i f f 's  c la i rn  for  monetary re l ie f  is  barred

by the doctrine of quali f ied irnrnunity. Qualif ied imnunity bars an

action for monetary rel ief where a defendantrs al leged

conduct  conpor t  wi th  c lear ly  establ ished law.  Har low v.F i tzgera ld,

4 5 7  u . s .  8 o 0 ,  8 1 8  ( 1 9 8 2 ) .  H e r e ,  p l a i n t i f f  c h a l l e n g e s  t h e

defendantsr actions in pursuing an investigation of her f i tness to

practice raw. However, i t  is the duty of the chairman, chief

Counsel and his staff to investigate and prosecute such rnatters

against attorneys and, when deemed warranted, to bring such matters

to the at tent ion of  the just ices of  the Appel la te Div is ion.  See

22 NYCRR Part  690.  uoreover ,  p la in t i f f  has not  a l . Ieged,  nor  can

she show, that  defendantsr  a l leged act ions are inconsis tent  wi th

exist ing law or that defendantst conduct has, in any wayr viorated

pla int i f f  I  s  r rc lear ly  establ ished statutory  or  const i tu t ional  r ights

of which a reasonable person would have known., Harlow v.

F i t z q e r a l d ,  4 5 7  U . S .  a t  8 1 8 .

C. The Attornev General

Clairns against former Attorney General G. Oliver Koppell

must be dismissed on the grounds of absolute prosecutorial

i nmun i t y .  rmbre r  v .  pach tman ,  424  u .s .  4o9 ,  430 -3L  ( tg76 )  (ac ts  o f

a prosecutor in performing his or her off icial duties are
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abso lu te l y  imnune  f rom su i t  under  42  v . s . c .  s  1983)  I  cohen  v .  Bane ,

8 5 3  F .  S u p p .  6 2 0  ( E . D . N . y .  1 9 9 4 )  .

POINT VI

PIJAIIITIFF IS COIJIJATERAIJIJY ESTOPPED
FROU ASSERTING EER CIJAII{S

As noted above,  p la in t i f f  has l i t igated the c la ims she

presents here in the state courts. Accordingly, the doctrine of

co l la tera l  estoppel  bars the i r  re- I i t igat ion here.

In Migra v. Warren City School Distr ict Board of Educa-

t i o n ,  4 5 5  U . S .  7 5 , 8 4  ( 1 9 8 4 ) ,  t h e  C o u r t  h e l d  t h a t ,  p u r s u a n t  t o  t h e

FUII Faith and Credit clause of the Constitut ion and the implemen-

t i ng  s ta tu te ,  28  v . s . c .  s  1238 ,  p r i nc ip res  o f  c la im  p rec lus ion  a re

fu1ly  appl icable where a p la in t i f f  a t tempts to  l i t igate in  federa l

court, under S 1983, a clain that would be barred in state court

because  o f  a  p r i o r  s ta te  cou r t  p roceed ing .  M iq ra ,  465  u .s .  a t  94 .

Miqra requires a court to give to a state court judgnnent rfthe same

preclusive effect as would be given that judgment under the 1aw of

the State in which the judgment was rendered.rr fd. at 94.

Here,  p la in t i f f  chal lenged the June L4,  1991 r in ter imr l

suspension severa l  t i rnes in  pr ior  s tate proceedings.  see compl . ,

f f l  97-8,  Lr7,  L43-45.  Moreover ,  she ra ised the issue of  the

constitut ionali ty of her rr j-nterimrr suspensj-on order in her appeal

as of r ight to the court of Appears, which is not narned as a

defendant  to  th is  act ion,  in  which p la in t i f f  argued r that  in ter im

suspension orders wi thout  hear ings are unconst i tu t ional . "  Cornpl . ,

1  L 4 4 .

Plaintiff arso brought an Articre z8 proceeding in state
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court against Honorable Guy Mangano, as Presiding Justice of the

Appel la te Div is ion,  Second Depar tment ,  Honorable Max Gal funt r  os

special Referee, and Edward Sumber and Gary Casella, ds Chairman

and chief counsel respectively of the Grievance committee for the

Ninth Judic ia l  Dis t r ic t ,  r rbased upon the lack of  compl iance wi th

jur isd ic t ional  pre-pet i t ion procedures under  22 N.y.e.R.R.  s

5 9 1 . 4  ( e )  a n d  ( f  )  , ' ,  C o m p l . ,  n  L 6 G ,  a n d  c r o s s - m o v e d :

rrto 
_plead a pattern and course of harassing and abusive

conduct by Respondents, acting without or in excess of
jur isd ic t ion,  ds ref lected by the March 25,  r_993
supplenenta l  Pet i t ion and the January 28,  1993 pet i t ion
and a l l  acts  in  prosecut ion thereofr  ds wel l  as the May
8 '  L99o and January 25, L991 motions rnade by Respondenl
Casel-Ia result ing in the interirn order of susiension
d a t e d  J u n e  A 4 ,  1 9 9 1 . r  C o m p l . ,  ! l  L 7 3 .

Plainti f f  further argued rrthat aII of Defendant Second Departmentrs

orders under  A.D.  #90-00315,  when compared to  the record,  rev idence

a pattern of disregard for black-Ietter 1aw and standards of

adjudicat ion . . . .  I  f f  compl . ,  ! t  176.  The defendant  second Depar tnent

d i s rn i ssed  p la in t i f f  t s  A r t i c re  78  pe t i t i on ,  co rnp r . ,  ! l  1 -82 ,  and  the

Court  o f  Appeals  d isn issed p la in t i f f rs  subseguent  appeal  r for  lack

of f inal i ty and upon the ground that no substantial constitut ional

ques t i on  i s  d i rec t l y  i nvo l ved . , '  f d . ,  n  2Og .

rn the under ly ing d isc ip l inary proceeding,  p la in t i f f

moved for rfdismissal/surnrnary judgrnent of the three discipl inary

pe t i t i ons  aga ins t  he r  . . . ;  d i scove ry  o f  rex  pa r te r f  repo r t s  . . . ;  and

for appointment of a special referee to investigate and report as

to p la in t i f f rs  conpla ints  of  prosecutor ia l  and jud ic ia l  misconduct

in  connect ion wi th  a l l  o f  the d isc ip l inary proceedings against

h e r . r r  C o m p l . ,  I  1 8 9 .

1
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rn recent cases, the New york court  of  Appears has

adopted the transactional analysis of the Second Restatement of

Judgrnen ts  i n  dea l i ng  w i th  es toppe l  i ssues .  8 .9 . ,  Re i l l  v .  Re id  ,  4s

N . Y . 2 d  2 4 ,  4 o 7  N . y . s . 2 d  6 4 s  ( 1 9 2 9 ) ,  c i t i n g ,  g  6 L ,  R e s t a t e m e n t  o f

Judgment  (second)  (Tent .  Draf t  No.  L ,  Lg73r .  The cour t  o f  Appears

expla ined that  r ronce a c la im is  brought  to  a f ina l  conclus ion,  a t l

other claims arising out of the same transaction or series of

transactions are barred, even if  based on different theories or i f

seek ing  a  d i f f e ren t  re rnedy  . . . . r  o rB r ien  v .  c i t y  o f  sv racuse ,  s4

N . Y . 2 d  3 5 3 ,  4 4 5  N . Y . s . 2 d  6 8 7 ,  6 8 8  ( j - 9 8 L )  ( a s  l o n g  a s  t h e  , , s a m e

gravamen of the wrongr is at issue, the prior judgrment is

conclusive upon the part ies, even if  tne subsequent action involves

some variat ion in the facts alregedr oF proceeds on neqr regal

theor ies,  or  seeks a d i f ferent  remedy) .

Apply ing th is  ru le  to  the present  case,  pra int i f f  may

not  now l i t igate in  a federa l  cour t  proceeding any c la im ar is ing

out of her challenge to prosecution of discipl inary petit ions nor

chal lenges to  the const i tu t ional i ty  o f  her  ' r in ter imr suspension,

or  s tate gr ievance laws.  S ince aI I  o f  the c la ims in  the present

complaint relate to those same transactions or events, the claims

would be barred in state court and thus must also be barred in

federal court under the principles announced by the Supreme Court

in  Migra,  supra.  consequent ly ,  pra int i f f 's  c la i rns against

defendants for constitut ional violations concerning her suspension

or  d isc ip l inary prosecut ions must  be d isrn issed.

fn  add i t i on ,  O l i t t  v .  Murphv ,  453  F .  Supp .  a t  358 ,  t he
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court recognized the application of the doctrine of res judicata

to a chalrenge to the outcome of a state bar discipl inary

proceeding.  where r r [p ] la in t i f f  not  on ly  had the oppor tuni ty  to

present his federal constitut ional clairns in the state proceedings,

in fact he did present them and they were determined [the

at torneyts l  c la ims are barred under  the doct r ine of  res iud icatarr .

rd .  453 F.  supp.  at  358.  Even wherer  ds here,  the New york cour t

of Appeals rrdismissed sunmari ly on the ground that no substantial

constitut ional guestion ldas directly involved, the decision l/as

f ina l  and was on the mer i tsr r  rd . ,  a t  3s9,  so that  res jud icata

wourd apply .  see arso,  sam & Mary Housing corp.  v .  New york s tate,

6 3 2  F .  s u p p .  1 4 4 8  ( s . D . N . y .  1 9 s 6 )  ( h o r d i n q  t h a t  p l a i n t i f f  w h o

commenced a S 1983 action in federal court al leging that i t  was

deprived of due process of law by the New york supreme court

Just icers fa i lure to  take jud ic ia l  not ice before render ing her

decis ion,  e /as barred by res iud icata where pra int i f f  r  s

const i tu t ional  c la im was essent ia l ly  ra ised below).

POTNT VII

TEE COI,TPLAINT SEOUI,D AI,SO BE DISUISSED
FOR FAILURE TO I{EET TITE THRESHOLD PIJEADINGS
REQUIRETTENTS rOR CMIr RTGHTS ACTTONS.

while a court rnust be ,mindful that in civi l  r ights

actions the al legations of the conplaint are to be l iberalty

cons t rued ,  Ha ines  v .  Ke rne r ,  4o4  u .s .  5 l -9 ,  52o  (1 ,972 )  ,  t he re  a re

l imits to the abil i ty of a court to divine a cause of action in

vague and conclusory al legations of violation of Constitut ional

r i gh ts .  r r  Ho l l and  v .  Rub in  ,  460  F .  supp .  1051  ,  Lo52  (E .D .N .y .
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1978) .  Absent  any substant ive a l legat ions against  a  named de-

fendant, a claim against that defendant must be disrnissed. MacRae

v .  M o t t o ,  5 4 3  F .  S u p p .  1 0 0 7 ,  1 0 L i .  ( S . D . N . y .  L } B Z ) .

In  o rde r  t o  s ta te  a  c la i rn  under  42  U .S .C .  S  1993 ,  a

plainti f f  rnust al lege conduct, under color of state 1aw, that

deprives her of rights secured by the Constitution or laws of the

un i ted  s ta tes .  Ka tz  v .  K lehammer ,  go2  F . .2d  2o4 ,  206  (2d  c i r .

1990) .  To that  end,  c iv i l  r ights  compla ints  r rmust  conta in speci f ic

a l legat ions of  fact  which ind icate a depr ivat ion of  const i tu t ional

r ights; a1-legations which are nothing rnore than broad, simple and

conclusory statements are insuff icient to state a claim under

s  1 9 8 3 . r r  A l f a r o  M o t o r s .  r n c .  v .  w a r d ,  8 L 4  F . 2 d  g 8 3 ,  8 8 7  ( 2 d  c i r .

1 9 8 7 ) .  s e e  a r s o  K o c h  v .  y u n i c h ,  5 3 3  F . 2 d  8 0 ,  g 5  ( 2 d  c i r .  L 9 7 6 ) ;

P o w e l l  v .  J a r v i s ,  4 6 0  F . 2 d  5 5 1  ( 2 d  C i r .  L g 7 2 ) .

Here, plainti f f  fairs to set forth any facts which

support her conclusory assert ions that the defendants took any

actions which violated her constitut ional r ights, other than

rul ings that went against her. The gravamen of the cornplaint

appears to  be p la in t i f f ts  content ion that  the var ious s tate

discipl inary lawsr aS interpreted and applied by the state courts,

somehow v io la ted her  const i tu t ional  r ights .

Essent ia l ly ,  p la in t i f f rs  d issat is fact ion wi th  the s tate

court rul ings does not provide a basis for a constitut ional

chal lenge,  especia l ly  where the way in  which the decis ions a l leged-

ly  v io la ted her  r ights  is  so vague and d i f f icu l t  to  dec ipher .

wi th  respect  to  p la in t i f f rs  conclusory c la im of  an unspeci f ied
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rrconspiracytt between the courts and other def endants, this too

should be d isrn issed.  The foregoing threshold s tandard of

specif icity must be met wherer ds here, the cornplaint seeks to

arrege a conspi racy to  depr ive a person of  the i r  r ights ;  i f  not ,

t he  co rnp ra in t  w i l l  be  d i sm issed .  po lu r  v .  Ra f fe ,  g1 ,2  F .2d  52 ,  56

( 2 d  c i r .  1 9 9 0 ) 1  o s t r e r  v .  A r o n w a l d ,  s 6 7  F . 2 d  5 5 1  ( 2 d  c i r .  1 9 9 8 ) .

Pla in t i f f  makes no factual  a l legat ions regard ing e i ther  a

conspi racy or  a  conspi rator ia l  act ,  requis i te  e lements for  a  S 19g5

c l a i m .  P o w e l r  v .  w o r k m e n f s  c o m p .  B d . , 3 2 7  F . 2 d  L 3 1  ( 2 d  c i r .  1 9 6 4 ) .

Pla in t i f f  a lso fa i ls  to  a l lege that  she was depr ived of  her  r ights

as a resul t  o f  c lass-based,  inv id ious d iscr in inat ion,  and th is

fa i lure prec ludes a S 1985 or  S 1986 c la im.  Uni ted Brotherhood of

C a r p e n t e r s  &  J o i n e r s  v .  S c o t t t  4 6 3  U . S .  9 2 5  ( 1 9 8 3 ) ) .

rn  sum, the conpla int  is  fa ta l ly  defect ive because i t

fai ls to satisfy threshord pleading requirenents, and should

therefore be disrni.ssed.
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eoNcLusroN

FOR AIJIJ TEE TOREGOTNG REjasoNs, TIIE
COUPIJAINT SEOUIJD BE DTS}IISSED IN
IT8 E}ITIRETY.

Dated: New York, New york
January 17,  1995

Respectful ly submitted,

DENNIS C. VACCO
Attorney General of the

State of New york
Attorney for Defendants
B y :

Assistant Attorney General

: JAY T. WEINSTEfN
Assistant Attorney General

Of  Counsel
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