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CAROL FrscHER, an attorney duly admitted to praetice law

before the Cour ts  of  the State of  New york,  s tates as fo l lows

under penalty of perjury:

1 -  r  am an Assi -s tant  so l ic i tor  Genera l  in  the of f ice of

Attorney General El iot spitzer, counser_ for the respondent_

respondent commission on ,fudieial conduct of the state of New

York ("respondent,, or , .Commission,, 
) .  f  submit this af f  irmation

in opposi t ion to  pet i t ioner-appel lant  E lena Ruth sassower,  s
("pet i - t ioner" )  mot ion for  reargument .  she seeks an order

vaca t i ng  o f  t h i s  cou r t . , s  December  19 ,  2oo1  dec i s ion  and  o rde r ,

,  _  A . D . 2 d

_ ,  7 3 4  N . Y . S . 2 d  6 g  ( 1 " E  D e p , t  2 0 0 1 , ) ,  a n d .  r e a s s i g n i n g  t h i s

appeal  to  the Appel la te Div is ion,  Four th Depar tment ,  due to  th is
Cour t ' s  a l l eged  con f l _ i c t s  o f  i n te res t .

2  -  Throughout  th is  case,  pet i t ioner  has argued that  the
Governor of the state of New york, the commission, the Attorney



General of the State of New york, and virtual ly the entire New
York judiciary system are invorved in a vast conspiracy of
"systemic jud ic ia l  and governmenta l  corrupt lon.z  see

pe t i t i one r ' s  , January  17 ,  2O02  A f  f  i dav i t  ( . .Sassower  A f  f  .  , ,  )  1 f  g .

The strength of her convict ions are such that she has rabeled

every f i l ing by the Att.orney General, and every adverse decision,

a  " f raud - "  see  pe t i t i one r , s  . January  7 ,  2oo2  re t te r  t o  New yo rk

State At torney Genera l  Spi tzer  and the Commiss ion (Sassower Af f . ,
Ex.  B-1,  pp.  Lr - -L4)  .  Her  eurrent  mot ion papers are largely  an

excuse for  a  repet i t ion of  her  shr i l l  rhetor ic ;  noth ing in  them

demonstrates that the court .'overlooked or misapprehend.ed,, any

lega1 or factual aspect of this ease, or that reargument woul_d be

warranted for  any other  reason.  The commisgon,s reEponse to eaeh

of  pet i t ioner 's  a l ready-re jected arguments fo l lows ber-ow

3 .  Pu rsuan t  Lo  22  NYCRR S7OOO.1  and .22  NyeRR 57000 .3 ,  t he

commiss ion has establ ished a two-par t  system for  handl ing

judic ia l  misconduct  conip la in ts :  i t  f i rs t  conducts an j_n i t ia l

"rewiew and inguiry" regarding the complaint, then determines

whether  a fu l l - f ledged invest igat ion is  warranted.  .Tudic iary  Law

S44 . l -  and N i
t r n

N . Y . 2 d  5 9 7  ( 1 9 8 0 ) ,  c i t e d  b y  p e t i t i o n e r  ( S a s s o w e r  A f f .  f l f l 7 _ B ) ,
conf i rm that .  the Commi-ss ion,s  mandaLe is  to  . . i_nvest igate, ,

compla ints  but  ne i ther  suggests,  €rs  pet i t ioner  implJ_es,  that



the commission does not have the power to make di_scretionary

pre l iminary determinat ions as to  which compla ints  mer l t

comprehensive investigations and which do noL.

4.  This  case,  therefore,  was contro l led by Mante l l_  v .  New

,  2 7 7  A .  D  .  2 d  9 6  (  1 " E  D e r r ,  t

2 o 0 o ) ,  a p p .  d e n . ,  9 G  N . y . 2 d  7 0 6  ( Z O O L ) ,  h o l d i n g  t h a t  a  p e r s o n  w h o

have f i led a complaint with the commi_ssion had no standing to

seek an order eompell ing the commission to investigate his or any

other part i-cuIar complaint, since such an investigation was a

discret ionary,  ra ther  than an admin is t rat ive,  act .  Because any

investigation, prel iminary or comprehensive, inherentry involves

many independent discretionary decisions (such as which l ines of

inquiry are to be pursued and whet.her lega1 action might be

taken) ,  the resul t  could hard ly  be otherwise.  see,  for  example,

K los te rmann  v .  Cuomo,  6L  N .y .2d ,  525 ,  540  (19g4) ,  wh ich  exp la ins

that while an off icer may be directed. by mandamus to perform a

duty that involves the exercise of discretion, the court may not

specl fy  how,  in  fact ,  he is  to  exere ise that  d iscret ion.  The

re l -ewant  s tatutes and regulaLions,  and the commiss ion,s  arguments

eoneern ing these issues,  are d iscussed in  fu l r  in  i ts

Respondent ,  s  Br j -e f  ,  pp.  3-5 ,  I .  _LS .

5 .  I n  add i t i on  to  ho ld ing  tha t

mandamus, Lhe Court also held that she

pet i t ioner had no r j_ght to

lacked s tand ing  to  sue the



commission because she cour-d not demonsLrate lhat she had

suf fered an aetual  or  threatened in jury  (a point  a lso addressed

in  Responden t , s  B r ie f ,  pp .  A4 -15 ) .  I n  c r i t i c i z i ng  th i s  aspec t .  o f

the cour t 's  dec is ion,  pet i t ioner ,  notably ,  does not  t ry  to

demonstrate that  she could,  in  fact r  proV€ that  she has s tanding.

( S e e ,  e . q . ,  S a s s o w e r  A f f  . ,  E x .  B - 1 ,  p p .  l _ 5 _ 1 G ) .  E v e n  h e r  c l a i m

that supreme court did not base its decision on Lack of standing

is  i r re levant ,  for ,  as she admi ts ,  the commiss ion d id asser t  f rom

the outset before the tr ial court Lhat she lacked sE.anding (ra.y

Accordj-ngly, the commission never waived its standing c1aim, and

was f ree to  ra ise i t  again on appeal .

6 .  pet i t ioner  does not  o f fer  any new mater ia l  eoncern ing

the cour t 's  a f f i - rmat ion of  , fust ice wetzel ,s  dec is ion not  to

reeuse h imsel f  , '  she s imply  refers  to  her  or ig ina l  appel la te

b r i e f -  ( s a s s o w e r A f f . ,  E x -  B - 1 ,  p p .  j . 6 - L 7 ) .  r n i t ,  s h e

speculated that Justi-ce wetzeL, being dependent on Governor

Pataki for reappointment, would therefore rry to protect t .he

Governor by thwarting her lawsui-t,  which was otherwise destined

to prove that the Governor was involved in the commissi_on, s

f raudul -ent  .conduet .  
Pet i t ioner  a lso bel ieved that  Just ice wetzer

would seek to protect the commission in order to prevent i t  from

invest . igat ing any prev ious ly-d ismissed compla ints  made against

h i m .  s e e  p e t i t i o n e r  B r i e f  ,  p p .  4 7 - 4 g .  T h e  C o m m i _ s s i o n , s



response ,  se t  f o r th  i n  RespondenL ,s  B r ie f  ,  pp  .  j , 1_J .g ,  was  tha t

pet i t ioner 's  unsuppor te ld  specul -at ion as to  poss ib le  fu ture events

d id not  represent  a genuine,  present  in terest  in  the lawsui t ,  and
therefore could hard ly  requi re recusal  a  point  pet i t ioner  has
never addressed, and does not address in her current motion.

7 .  pet i t ioner 's  e f fect ive ident i ty  wi th  the center  for

,Judic ia l  Aeeountabi l i ty ,  rnc.  has a l ready been addressed at

Responden t ' s  B r ie f ,  pp -  20 -2 r  pe t i t i one r , s  ac t i ons  du r ing  th i s
appeal, coupled with supreme Court f indings beIow, amply

demonstrate why pet i t ioner  is  the rare l i t igant  against  whom a

cour t  could just i f iab ly  enter  a  sua sponte in junct ion to  prevent

f rom fur ther  f i l ings wi thout  permiss ion.

B.  At  the t r ia l  cour t  l_evel ,  pet i t ioner  demanded the

recusal of every judge to whom the case was assigned, and

submitted copi-ous motion papers and letters fulI of repetit ive,

bitter attacks concerning the Governor, various members of the
judiciary and court personnel, the Attorney Generar and members

of  the At torney Genera l 's  s taf f .  pet i t i_oner  repeated her

obstruct ive and t ime-consuming tact ics at  the appel rate r -evel .  rn

addit ion to submitt ing lengthy briefs and correspond.ence,

pet i t ioner  has now f i led two mot lons seeking the reeusal  o f  the

en t i re  Appe l l a te  D iv i s ion ,  F i r s t  Depar tmen t .  The  f i r s t ,  f i r ed  on
August  15,  2ooL,  was not  on ly  over  f ive hundred pages,  but .  i t .



f lung accusations of criminar misconduct at virtual ly everyone

connected wi th  the New york s tate jud ic ia l  system. Ar  no point

has pet i t ioner 's  v ind ic t ive behavior  changed:  she eurrentry  asks

for  the cr iminar  prosecut i .on of  the panel  which decided th is

appeal ,  "as wel l  as d isc ip l inary proceedings to  ef fect  the i_r

removal_ from the bench.,, (Sassower Aff .  f le I .

9 '  Pet i t ioner 's  last  charge,  that  four  of  the December 19,
20oL panel members ought to have reeused themselves, three ..by

reason of their dependencies on the governor for re_appointment

and elevation, " and one, ..by reason of her part icipation on the

Man te l l  appe l l a te  pane1"  ( sassower  A f f .  n tg ) ,  requ i res  r - i t t l e

comment-  A11 0f  pet i t i_oner ,s  recusal  mot ions are based on an

imagined conspiracy involving the Governor, and the presumed wish

possessed by judges to protect the supposed eonspiracy from

exposure-  pet i t i -oner  does not  speci f ica l ly  expla in  why

par t ic ipat ion in  the Mante l r  dec is ion wour .d requi re recusal ,  but

presumably she berieves that a Mantel l  panel judge wour.d either

want to conceal the al leged "fraudul-ent,, nature of the decision,

or  be b iased against  her  due to  the Manter . r .  cour t ,s  re fusar-  to

a l low her  to  in tervene in  that  case.

10 .  pe t i t i one r ' s  u l t ima te  conc lus ion ,  t ha t  t he  pu rpo r ted

errors commit ted in  dec id ing her  appeal  are the product  o f  b ias

and er i -minal  misconduct  (sassower Af f  .  f l f lzo-25) ,  fa i ls  in  l iqht


