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Preliuriaary Stateurent

This memorandum of law is submitted in opposition to the

moti-on of E]ena Ruth sassowerr pro s€ petit ioner-appellant

( 'peti t ioner') for an order disquali fying this court from hearj-ng

her  appeal ,  due to  i ts  ar leged sel f - in terest ,  and for  o ther

re l ie f .  (pet i t ioner 's  August  r7 ,  2oor-  Af f idav i t  in  suppor t  o f

he r  Mo t ion  ( . .Pe t .  A f f  . " ) ,  u t J6 -7 )  .  pe t i t i one r  has  appea led  a

,January 31, 2000 Decision, order and ,Judgment of supreme court,

New York co- (wetzel, Acting supreme court ,Justice), which

dismissed her art icle 7g proceeding seeking mandamus against

respondent commission on Judicial conduct of the state of New

York ( "respondent,, or ..Commission,, 
) .

pet i t ioner  asks that  her  appeal  be ass igned e i ther  to  a



panel  o f  re t i red or  soon- to-be ret i red judges,  o t  to  the

Appellate Division, Fourth Department, the department that she

believes is least l ikely to succumb to the inf luence of the

commiss ion and to  other  aI legedly  in terested persons (pet .  Af f .

f lz l .  rn  t .andem wi th her  request  for  d isqual i f icat ion and

reassignment ,  pet i t ioner  a lso seeks to  s t r ike the commiss ion,s

appellate brief as an al leged "fraud on the eourt," to sanction

the commission and its counsel, and have the commission, the

off ice of the Attorney General of the state of New york, as well

as the Attorney General, the Solicitor General, and other members

of the Attorney General 's off ice referred for ..disciprinary and

cr iminaL invest igat ion and prosecut ion. , ,  (pet i t ioner ,s  Not ice of

Mot, ion f lzl .

Statenent of Backqround FactE

A. The Underlvinq Act,ion

The or ig ins of  th is  case are d iscussed in  deta i l  in  the

commiss ion 's  appel la te br ie f ,  pp.  3-20,  and wi l l  not  be repeated

here-  The gravamen of  pet i t ioner ,s  ar t ic le  ?g proceeding is  that

the commission, which oversees judicial conduct, is required by

.Tudiciary Law S44.l- to conduct a eomprehensive investigation of

every " fac ia l ly -mer j - tor ious, ,  compla int  o f  jud ic ia t  misconduct ,

and was therefore without the discretion to dismiss complaints

f i led by petit ioner on behalf of her organization, the Center for

Judic ia l  Accountabi l i t .y ,  Inc.  ( "C,JA") ,  a f ter  the Commiss ion



concluded that the compl-aints did not warrant. a ful l-scaLe

invest igat ion.  As pet i t ioner  asser ts  that  the Commiss j -on,s  duty

to investigate is mandatrorlt, she sought an order of mandamus

directing the Commission to vacate i ts dismissal of the complaint

pet i t ioner  had f i led regard ing then-Appel la te Div is ion Just ice

Albert Rosenblatt, to remove Henry T. Berger as its ehairman and

to "receive" and "det,ermine,'  the petit ioner, s complaint

concerning Appellate Division, Second Department ,Justice Daniel

w. Joy. Petit ioner also asked that 22 NyeRR s7oo0.3 and 22 NyeRR

57000.1-1 (par t  o f  the Commiss ion 's  procedura l  ru les concern ing

the investigation of complaints) be declared unconstitut ional,

both on their face and "as applied" by the cornmission, and

,fudiciary L,aw S45 declared unconstitut ional, either as applied by

the Commiss ion or  on i ts  face.

rn a Decision, order and Judgment dated ,.Tanuary 31, 2000

(Petit ioner-Appellant '  s Appendix ( 'A. " ) 9 -L4), Acting supreme

court Justice wetzel- dismissed the petit ion (and denied

petit ioner's motion for recusal and for sanctj-ons against the

Attorney General and the commission due to their arleged

" l i t igat ion misconduct" )  .  In  do i -ng so,  the cour t  foL l_owed the

July 13, 1995 Decision, order and ,rudgment of supreme court,,  New

York  Co .  (Cahn ,  . 1 . )  i n  D .  Sassower  v .  Commiss ion ,  N .y .  Co .

C l e r k ' s  N o .  1 0 9 1 4 ] - /  9 5  ( a .  L 7 4 -  1 8 8 )  .  , J u s t i c e  C a h n ,  s  d e c i s i o n

dismissed a near ly  ident ica l  proceeding that  pet i t ioner ,  s  moLher ,



Doris L. Sassower, had brought against the Commission, on the

ground that, under i ts governing legislat ion, the commission had

the power to make discretionary prel iminary determinations as to

whether i t  wished to undertake more comprehensive investigations,

and therefore could not be compelled to undertake a comprehensive

investigation (a. L92) . ,Judge Wetzel also rel ied upon Mantel l  v.

New York  S ta te  Comm'n  onJud ic ia l  Conduc t ,  1B l_  M isc .  2d  !O27

(Sup .  C t .  N .Y .  Co .  l - 999 )  ( t hen  on  appea l  t o  t h i s  Cour t ,  wh ich

aff irmed, Mantel l  v. New York State Comm,n on i ludicj-al Conduct,

7 L 5  N . Y . S . 2 d  3 1 6  ( L = E  D e p ' t  2 0 0 0 ) ,  a p p .  d e n .  ,  9 6  N . y . 2 d  7 0 6

(2001)  ) ,  ho ld ing that  p la in t i f f  had no s tanding to  seek an order

eompell ing the Cornmission to investigate a part icular complaint,

as such investigation was a discretionary, rather than an

admlnis t rat ive act  (a .  !2-1,3)  .  Pet i t ioner  had sought  to

inte:rrene in the Mantell appeal, or to have Mantell consolidated

wi th the present  case (Pet .  Af f .  ,  l+S) ;  the Commiss ion opposed

her motion, and this Court denied it .

B. Proceedincrs On Appeal

Pet, i t ioner's appeal is now fulIy submitted and argument is

schedul-ed to be heard during the October Term of this Court.

However ,  fo l lowing the Commiss ion 's  f i l ing of  i ts  br ie f  in  March

2001,  and pr ior  to  pet i t ioner 's  submiss ion of  her  rep ly  br ie f  on

August 1-7, 2001-, petit ioner had numerous communications with the

Commiss ion 's  counsel ,  the Of f ice of  the At torney Genera l  o f  the



state of New York. rn her communicaLi-ons, which were both

written and oral, she repeatedly asserted that the Commissj_on,s

brief was a "fraud,,, and that she intended to seek

disquali f ication, ds weLl as sanctions against t .he Attorney

Genera l ,  the so l ic i tor  Genera l ,  and other  at torn€ys,  i f  the br ie f

vras not immediately withdrawn. Much of the written

correspondence is attached to petit ioner's motion in Exhibits T

through Z, and it  is upon this that pet. i t ioner basis her craim

that the comnission's brief should be str icken, and it  and its

counsel  should be sanct ioned (pet .  Af f .  f fgo-92) .

Arcruanent

POINT T

PETTTTONER IIAS ESTABLTSHED NO BASIS
DISQUAIJIFICATION OR RECUSAL OF THIS

The only grounds for the mandatory disguali f ication of a

eourt are those stated. in .fud.iciary Law S14: relationship by

consanguinit.y with a l i t igant, or an .. interest,, - a pregent,

nonspeculative interest in the outcome of the l i t igatj-on. rn

a l l  o ther  c i rcumstances,  inc lud ing a l leged b ias or  pre jud ice,  the

guestion of whether a court should recuse itself from hearing a

case is  a  mat ter  o f  t .he cour t 's  consc ience.  people v .  Moreno,  70

N . Y .  2 d .  4 0 3 ,  4 0 5  ( 1 9 8 7 )  .

Acco:rdj-n91y, that branch of petit ioner, s motion which seeks

the d isqual i f icat ion or  recusal  o f  the ent i re  Appel la te Div is ion,

5
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First Department, lnvolves matters that can only be

individuar members of the court i tself.  However, on

addressed by

i ts  face

petit i-oner's motion is based on unsupported, unproven al legations

of widespread judiciar wrongdoing, and raises nothing that

warrants  the drast ie  re l ie f  she seeks.

pet i t ioner 's  asser t ion that  th is  cour t ,s  just ices have an

immediate, personal interest in this case is based on her

insinuation that the conrmission protects them by refusing to

investigate val id complaints of judicial misconduct (pet. Aff.

f f lr :  ,  14). rf  she prevairs in her appear, she argues, various

justices of the court would have to face a fulr investigation of

past complaints lodged against them by her father, George

sassower (pet -  Af f .  f l tz ) ,  as wel l  as a fu lL  invest igat ion of  any

potential new complaints. This leads her to conclude that the

court has an inherent interest in preventing her cage from

succeeding (Pet. Aff .  ! [ t-+). However, none of her underlying

assurPtions -- that past complaints against members of the court

were rejected by the commission without any inquiry, and that the

members of the court believe that complaints against them would

be substant ia ted i f  actual ly  invest igated - -  have any basis  in

the f act.ual record.

pet i t ioner 's  cra im that  ,Just ices of  th is  cour t  depend on

Governor Pataki, o' chief Jud.ge Kaye, and ..a host of public

off icers and agencies whose misfeasanee criminally implicates

6



them in the Commission, s corruption and

judic ia l  process in the three Art ic le 78

the subversion of the

proceedings .thrown' by

rfustices Cahn, Lehner and WetzeL,, (pet. Af f .  n32) , and

consequent ly  thar  they should be d isqual i f ied (per .  Af f .  t l f l rs -

48), is l ikewise grounded on rank speculation which has no record

support- Although she does not expressly state the premise for

th is  c Ia im,  i t  is  c lear  that  pet i t ioner  be l ieves that  i f  she were

to be granted the rer ie f  sought  in  her  pet i t ion - -  i .e . ,  i f  the

Conrmission were directed. to receive and investigate the various

complaints lodged with i t  by petit ioner on behaLf of cJA -- the

end result would be to implicate the Governor, the Chief . fudge,

and other eourt off icers in a massive pattern of corruption and

manipulation of the judicial system.

However, petit ioner's convict ion that the Governor and. the

Chief . fustice have engaged in criminal activity is based who11y

on accusations whj-ch she cannot support. she insists, for

example, that the Governor "rewarded,, then-Administratj-ve ,Judge

crane and Justice wetzel with favorable appointments as a *pay-

back" for "their demonstrably corrupt and criminal eonduct in

obl i terat ing my Ar t ic le  T8 proceeding -  the subject  o f  th is

appeal"  (Pet .  Af f .  t l  28) .  rn  s imi lar  fashion,  ch ief  Judge Kaye

is al leged to have engaged a pattern of favorit ism and

protectioni-sm due to her apparent refusal to accept as true

petit ioner's claims concerning Admj-nistrative Judge crane (pet.



Aff '  f l f l :e, 40-48) - Yet no evidenee in the record supports either

c l -a im .

pet i t ioner 's  re l iance on th is  cour t ,s  re fusal  to  a l low her

to inte::rrene in the Mantel l  appeal as evidence of i ts self-

interest and bias is fr-awed in a different way. Adverse rul ings

are not themselves evi-dence of bias, anci cannot support a claim

fo r  d i squa l i f i ca t i on  o r  recusa r .  peopre  v .  Moreno ,  70  N .y .2d  a t

4o7 ("L;ias or prejudice which can be urged against a judge must

be based upon something other than rul ings in the case,,, cit , ing

Berqer  v .  Uni ted States,  2SS U.S.  22,  3 l_  ( tg2] - )  .  Fur thermore,

nothing in petit ioner's extended aceount of the adverse reception

of her motion to intervene in Ehe Mantel l_ appeal (pet. Aff.,

t l f l+g-ez)  substant ia tes her  c la im that  i t  was the product  o f  b ias,

as opposed to the court,s unwillingness to hear argument from a

nonparE.y.

F ina11y,  predic t ing a "cover-up appel la te dec is ion, ,  (pet .

Af f . ,  t lz8) ,  pet i t ioner  seeks permiss ion to  make an

audio/visual/or stenographic record of the orar argument. she

asserts that a record of the Court 's conduct during oral argTument

might supply her with evidence of i ts bias and self- intrerest,

should she seek leave from the court of Appeals to appea] its

dec i s ion  (pe t .  A f f .  t l f l ze -90 ) ,  i n  add i t i on  to  sa t i s f y ing  wha t  she

regards as the in tense publ ic  in terest  in  the case (pet .  Af f . ,

f  t i e :  - 87 )  .



To the contrary, however, petit ioner, s submissions to this

Court and to the Commission's counseL have been so consistently

b i t ter ,  and so replete wi th  personal  a t tacks,  that  i t  is  h ighry

unlikely that al lowing oral argument to be played out before a

eamera, ot even a stenographer, would lead to anything other than

disruption. Furthermore, as discussed above, a court,s fai lure

to accept  a par ty 's  1ega1 content ions is  not  ev idence of  b ias.

"Bias," therefore, eannot be proven by conduct such as a panel,s

purported "unresponsiveness,, to a petit ioner, s presentation, or

its fai lure to engage in extensive hostj_l-e questioning of

pet i t ioner 's  adversary (pet .  Af f  .  t l?g) .  Actual  b ias can be

proven onJ-y by a review of a pourt,s rul ings, not speculatj-ons as

to i ts  s tate of  mind,  par t icu]ar ly . i f  that  s tate of  mind cannot

be substantiated by evidence more substantial than videotaped

fac ia l  express ions or  lack of  susta ined.  guest ion ing.  see,  € .cr . ,

So low  v .  WeL lne r ,  157  A .D .2d  459  (Lsc  Dep , t  1990)  (pa r t y  c la im ing

that tr ial judge should have recused himseLf must ..point to an

actual rul ing which demonstrates bias,,,  rather than rely on

al legat ions concern ing the cour t 's  poss ib ly  host i le  ' .s ta te of

m i n d " ) .

POTNT II

PETITIONER IIAS FAILED TO DEMONSTRiATE Ality FACTUAL OR LEGAIT
BASIS FOR SA}TCTIONTNG THE COMMISSION OR ITS COI'NSEL

The sweeping punishments pet i t icaer seeks for the Commission

and i t s  eounse l  : -  i .e . ,  s t r i k ing  the  commiss ion ,s  appe l la te

_ 
tu_ .  . . : :FEr j? - .



brief, monetary sanctions, and reference for discipl inary and
criminal investigation and prosecution __ rest, on her cLaim that
the Commiss ion,s  br ie f  is . .a  f raud on the cour t , , ,  and.  thus

v i o l - a t e s  2 2  N y e R R  S S i . 2 o . . 3  ( a )  ( 4 )  ,  1 2 0 0 . 3  ( a )  ( 5 )  ,  t 2 o o . 3 3  ( a )  ( 5 )  a n d
'Judic iary  Law s4g7 (pet i t ioner ,  s  Not ice of  Mot ion nz l  .

Petitioner, however, misunderstand.s the meaning and purpose of
these ru les

'Tudiciary Law s487 and the cited regulations are intended to
prohibit misrepresentations which are both intentj-onally made and
which "can be reasonabry expected to induce d.etrimental reliance

by  ano the r . z  22  NyCRR S12OO.1 ( i )  (de f i n ing . . f raud . , ,  as  used  i n
the Disc ip l inary Rules) .  Thus,  for  example,  th is  Cour t  has held

that allegations that an attorney had brought a New york action

in order to contravene the order of an Arizona court, and

withheld knowledge of the out-of-state proceeding from the New

York courL, stated a eause of action under Judiciary Law s4gz.

'  2 6 2  a . d . 2 D  2 2 6  ( 1 " .  D e p , g

1 9 9 9 ) .  S i m i l a r l y ,  t h e  p l a i n t i f f , s  c l a i m  i ,  @
Assoc ia tes .  P .C .  ,  26 !  A .D .2d .  236  (1s t  Dep , t  t ggg )  ,  t ha t  h i s

former attorney falsely represent'ed to a court that plainti f f

would submit to blood testing, and then falsely informed

plainti f f  that the eourt had ordered such testi-ng, also st.ated a

claim for rel- ief under .Tudiciary Law 5497.

By  con t ras t ,  pe t i t i one r ' s  " c r i t i que  o f  Responden t , s  B r ie f , , ,

l 0



(Pet '  Af f ' ,  Ex '  u)  shows that  pet i t ioner  be l ieves the commiss ion

and its counsel to have committed ..deceit, ,  and ..mi_sconduct,, 
not

through any actual or threatened deception but rather through the

manner in which they discuss decisions and documents whieh are

clearly before the court in their complete form in petit ioner-

Appellant 's Appendix. petit ioner f inds ..fraud,,, for example, in

the fact that the Commission,s brief does not quote, in their

ent i re ty ,  the c lauses in  her  pet i t ion descr ib ing the re l ie f  she

s e e k s  ( P e t .  A f f . ,  E x .  U ,  p p . 1 3 ,  3 1 - 3 3 ) ,  t h a t  i t  f a i l s  r o

acknowledge the "facE" thaE the Mantell case had been trthrown,

(supra, p. 37) , makes purported.ly ..d,eceitfu1,, craims about

Mantel l 's holding (supra, p. 4;-) and that i t  . .attempts,, to
"conceal"  Pet i t ioner 's  c la im for  re l ie f  und.er  . rud. ic iary  Law S44.1

(supra, p- 45) - Arguments that draw her part icurar displeasure,

such as the claim t.hat petit ioner, D. sassower and c.TA are

functionally identical, are deemed by her to be *sanctionabLe

decei t , ,  (supra,  p .  63) ,  even though,  as deta i led in  the

Commiss ion ,s  b r i e f ,  pp .  2O-L2 ,  t he  comp la in t s  to  the  Commiss ion

upon which petit ioner has sued were f i led in cJA,s name

petit ioner corresponds in c,JA, s name with public of f  icials ame

c o n e e r n i n g t h i s 1 i t i g a t i o n , a n d r e f e r s t ' o t ' h e @

Commission case as having been brought. by CJA.

The reasoning of  Laz ich v .  v i t tor ia  & parker ,  r -g9 A.D.2d 7s3

( 2 d  D e p ' t ) ,  a p p .  d i s m i s s e d  w i t h o u t  o p . ,  8 1  N . y . 2 d  1 0 0 6  ( 1 9 9 3 ) ,  i s

l 1



d ispos i t i ve  he re .  Laz i ch  re jec ted  p la in t i f f , s  c la im  tha t  h i s

wife's divorce attorneys had violat.ed .Tudiciary Law S4g7 in the

course of the divorce proceedings on the ground that,

[aJn essent ia l  e lement  of  f raud is  re l iance by a
complaining party upon false statements knowingly
made by the defendant. A1I the statements and
actions complained of where undertaken in the
course of adversarial proceedings and were fu11y
conLrover ted-  Therefore,  the p la in t i f f  cannot
and has noL asserted the requisite rel iance
required for fraud. As theie was no fraud, there
was no conspiracy to defraud.

L a z i c h ,  1 8 9  A . D . 2 d  a t  7 5 4  ( 2 d  D e p , t )  .

Lazieh's holding has al l  the more force in this context,

since not only can petitioner not claim to have been ..deeeived.,

in any way by the commission's brief, but there is no evidence

that the court could be victimized by any of the imagined

"frauds." Not only has petit ioner contest,ed virtual ly every word

submitted by the Commission, but everything that she contends to

have been the subject of "deceit" the procedural histories of

various cases, petit ioner's eorrespondenee with the Conrmission

and j-ts responses, t,he 1aw governing the commission and its

respons ib i l i - t i es ,  pe t i t i one r ' s  Pe t i t i on  i t se l f  and  i t s

al legations -- is a matter of public record, and. in most

instances has been reproduced for the court. in the Appendix.

t2



For a l l  o f  the

should be denied in

Conclusion

reasons stated above,

a l l  r espec ts .

pe t i t i one r , s  mo t ion

General

t o 2 7 L

Dated: New York, New york
August  30,  2001-
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