
SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVTSTON: FIRST DEPARTMENT

ELENA RUTH SASSOWER, Coordinat.or of
of  the  Center  fo r  Jud ic ia1
Accountab i l i t y ,  fnc . ,  ac t ing  pro  bono
p u b l i c o ,

Pet  i  t  ioner -Appe1 lan t ,

aga ins t  -

COMMTSSTON ON .]UDICTAL CONDUCT OF THE
STATE OF NEW YORK,

A p p .  D i v .  N o .  5 6 3 8

AFFTRMATTON IN
OPPOSTTTON TO
MOTION FOR
LEAVE TO APPEAI,

Respondent - Respondent .

cARoL FrscHER, an attorney duly admitted to practice law

before the Cour ts  of  the State of  New york,  s tates as fo l lows

under  penal ty  of  per jury :

i - .  r  am an  Ass i s tan t  so l i c i t o r  Genera l  i n  t he  o f f i ce  o f

Attorney General El iot Spitzer, counsel for the respondent_

respondent commission on Judicial conduct of the state of New

York ( " respondent , ,  or  . .Commiss ion, , ) .  
f  submi t  th is  af f i rmat ion

in opposi t ion to  pet i t ioner-apper lant  Erena Ruth sassower,  s

("pet i t ioner" )  mot ion for  leave to  appeal  to  the cour t  o f  Appeals

th is  cour t 's  December 1g,  2ooL decis ion and ord.er ,  sassower v .

Comm,n  on  , f ud i c ia l  Conduc t  o f  New yo rk ,  
_  A .D .2d  ,  734

N . Y . S . 2 d  5 8  ( 1 " t  D e p , t  2 O O 1 ) .

2 -  pet i t ioner 's  arguments in  suppor t  o f  her  present  mot ion

substantial ly duplicate those she advanced in support of her

,-Tanuary L7 , 2oo2 motion f or re-argument, also pending before

cour t -  As in  her  prev ious mot i -on,  pet i t ioner ,s  mot ion for  leave



i s  premised on her  unsubstant ia ted bel ie f  that  th is  cour t ,s

decis ion was the product  o f  "systemic jud ic ia l  and governmenta l

corrupt ion,  fac i l i ta ted by the nonfeasance and misfeasanee of

leaders of  the legaI  prof  ess ion,  i -n  and out  o f  governmenL. , ,

(Af f idav i t  o f  E lena Ruth sassower,  sworn to  February 20,  2oo2

(  " sassower  A f  f  . , ,  )  f l 19 )  .

The Underlvinq Action

3.  The background of  th is  case is  d iscussed in  deta i r  in

Responden t ' s  B r ie f ,  pp -  3 -20 ,  and  w i l l  no t  be  repea ted  he re .  The

gravamen of petit i-oner's art icle 7g proceeding was that the

commission, which oversees judicial eonduct, was required by

'Judiciary r-raw s44.l- to conduct a eomprehensive investigation of

every " fac ia l r -y-mer i tor ious, ,  
compla int  o f  jud ic ia l  misconduet ,

and therefore was without the discretion to dismiss complaints

f i led by pet i t ioner  on behar f  o f  her  organizat ion,  the center  for
' .Tudic ia l -  

Accountabi l i ty ,  Inc.  ( "C, fA, ) ,  a f ter  the Commiss ion

concluded that the complai-nts did not warrant a fu. l-scale

invest igat ion.  As pet i t ioner  asser ted that  the commiss ion,s  duty

to inwestigate is mandatory, she sought an order of mandamus

di rect ing the commiss ion to  vacate i ts  d ismissal -  o f  the compla int

pet i t ioner  had f i led regard ing then-Apper la te Div is ion . fust ice

Albert Rosenblatt,  and to ..receive,, and ,.d.elermine,, the

p e t ' i t i o n e r , S c o m p 1 a i n t c o n c e r n i n g A p p e 1 1 a t e D 1 v i s i o n , S e c o n d

Department  . fust ice Danier  w.  ,Joy.  pet i t . ioner  a lso asked that  22



NYCRR 57000 .3  and  22  NYCRR ST000 .11  (pa r t  o f  t he  Commiss ion ,s

procedura l  ru les concern ing the invest igat ion of  compla ints)  be

decrared unconstitut ionaL, both on their face and ..as appried,, by

the Commission, and that. ,Judiciary Law S45 be decl_ared

unconst i tu t ional ,  e i ther  as appl ied by the commiss ion or  on i .s

f a c e .

4- rn a Decision, order and ,Judgment dated uTanuary 31-,

2OOO (Pet i t ioner-Appel1ant ,  s  Append. ix  (*A.  ,  )  g_ ; .4)  ,  AcLing

supreme court ,Justice wetzel dismissed the petit ion (and denied

pet i t ioner 's  mot i -on for  recusaL and for  sanct i -ons against  the

Attorney General and the commission due to their al leged

" l i t igat ion misconduct , , ) .  fn  do ing so;  the cour t  fo l lowed the

.Tu1y 13, 1995 Decision, order and .rudgment of supreme court, New

York  Co .  (eahn ,  J . )  i n  D .  Sassower  v .  Commiss j_on ,  N .y .  Co .

C l e r k ' s  N o .  1 0 9 1 - 4 1 / 9 5  ( a .  L 7 4 - L 8 g )  .  , f u s t i c e  C a h n , s  d e c i s i o n

dismissed.  a near ly  ident ica l  proceeding that  pet i t ioner ,  s  mother ,

Doris L- sassower, had brought against the Commission, on the

ground that, under i ts governing legislat ion, the commission had

the power to  make d iscret ionary pre l iminary determinat ions as to

whether i t  wished to undertake more comprehensiwe invest:-gations,

and therefore could not be compelled to unde.rtake a eomprehensive

invest igat ion (a.  Lg2)  -  ,Judge wetzel  ar -so re l ied upon Mante] l  v .

,  1 8 1  M i s c .  2 d  I O 2 7

t o  t h i s  C o u r t ,  w h i c h
( S u p .  C t .  N . Y .  C o .  1 9 9 9 )  ( t h e n  o n  a p p e a l



af f i rmed,  
,

7 1 _ 5  N . Y . S . 2 d  3 1 _ 6  ( 1 " 8  D e p , t  2 O O O )  ,  a p p .  d e n .  ,  9 6  N . y . 2 d  7 0 6

(2001)  ) ,  ho ld ing that  p la in t i f f  had no s tanding to  seek an order

compel l ing the commiss j -on to  invest igate a par t icu lar  compla int ,

aE such an investigation was a discret. ionary, rather than an

adminis t rat ive act  (a .  l2-L3)  .

proceedinqs On Appeal

5-  on August  L7,  2oor ,  p€t i t ioner  sought  to  d isqual i fy  th is

cour t  f rom hear ing her  appeal ,  due to  i ts  a l leged se l f - i -n terest ,

and to str ike Respondent,s Brief as a purported..fraud. on the

eour t ' "  She a lso sought  to  impose sanct ions on the commiss ion

and i ts  counsel ,  and to  refer  the Commiss ion,  the Of f ice of  the

Attorney General of the state of New york, the Attorney General,

the solicitor General, and other members of the Attorney

Genera l 's  o f f ice for  d isc ip l inary and cr iminal  invest igat ion and

prosecu t i on .

6 -  Th i s  cou r t ' s  December  18 ,  2oo r  dec i s ion  a f f i rmed

Jus t i ce  Wetze l , s  dee is ion  i n

conduct  o f  New york and denied pet i t ioner ,s  mot ion for  recusal ,

d isqual i f icat ion and sanct ions.  This  cour t  he ld that  the
"Pet i t ion to  compel  respondent ,s  invest igat ion of  a  compla int  was

proper ly  d ismissed s j -nce respondent ,s  determinat ion whether  to

invest igate a compla int  involves an exerc ise of  d iscret ion and

accordingry is not amenable to amenable to mandamus.,, Sassower,



supra ,  734  N .y . s .2d  a t  69 .  The  cou r t  a r - so  he rd  tha t  , ' i nasmuch  as

pet i t ioner  has fa i led to  demonstrate that  she personal ly  suf fered

some actual- or threatened injury as a result of the putatively

i l legal  conduct ,  she lacks s tandj -ng to  sue the commiss ion. , ,  rd .

7 '  w i th  respect  to  the imposi t ion of  the f i l ing in junct ion

against both petit ioner and c,JA, the court hel-d i t  was .. justi f ied

given pet i t ioner 's  v i t r io l ic  ad hominem at tacks on the

part icipants in this ease, her volumj-nous correspondence, motion

papers and recusal motions in this l i t igation and her fr ivolous

reguests for  cr iminal  sanct ions. , ,  Id .

Petit ioner HaE Not DemonEtrated
Either "pubric rmportance" or confr_ict T{I i th

8 - petit ioner, s mot. ion for leave to appeal to the court of

Appeals does not raise any issue that is "noveI, oF of pubric

impor tanee,  or  [which]  involve [s ]  a  conf l ic t  wi th  pr ior  dec is ions

of  th is  cour t ,  o t  las to  which]  there is  a  conf l ic t  among the

Appe l l a te  D iv i s ions . , ,  22  NYCRR S  500 .11 (d )  ( f . )  ( v )  .  pe t i t j _one r ,  s

bel - ie f  that  her  ease is  o f  . .publ ic  impor tance, ,  rests  so le ly  on

her  erroneous bel - ie f  that  *  [ t ]  he decis ions of  .Tust ice wetzer  and

th is  Cour t ,  when compared to  the record,  establ ish,  pr ima fac ie,

jud ic ia l  corrupt ion (Sassower Af f  .  ! [ f  e  )  .

.  9 .  Of  course,  far  f rom demonstrat ing * jud ic ia l

corrupt io f l , "  the Cour t 's  dec is ion ih  Sassower represented the

st ra ight - forward appl icat ion of  wel l -estabr ished law.  As a



matter  o f  law,  pet i t ioner  had no s tanding to  seek an order

compel l lng the conrmiss ion to  exerc ise i ts  d iscret ion by
"accept ing"  and " invesLigat ing, ,  a  prev ious ly-d ismissed jud ic ia l

m isconduc t  comp la in t .  See  Responden t , s  B r ie f ,  pp .  3_5 ,  14_15 .

r -0 -  Fu r the r ,  t h i s  cou r t , s  dec i s ion  i n  sassower  d id  no t ,  i n

any sense,  conf l ic t  wi th  Lhe cour t  o f  Appeals ,  dec is ion in

,  5 0  N . Y . 2 d  5 9 7

( 1 - 9 8 0 )  -  N i c h o l s o n ,  5 0  N . y . 2 d  a t  6 L L ,  c i t i n g  , J u d i c i a r y  L a w  s 4 4 . 1 ,

stated that the commission, s mandate is to .. investigate,,

eompla ints  of  jud ic ia l  misconduct .  Nicholson,  however ,  d id  not

mandate the manner in which the commission was to conduct i ts

invest igat ion -  speci f ica l ly ,  i t  d id  not ,  ds p.et i t ioner  seems to

imag ine  (Sassower  A f f . ,  p roposed  eues t i on  (e ) ,  p .  14 )  ,  ho ld  tha t

the commission was required to undertake a comprehensive

invest igat ion of  every compla int  f i led wi th  i t .  Nei ther  d id

Nicholson hold that a person who had f ired a complaint. wit.h the

commi-ssion had standing to seek an ord.er compelring the

commission to invest. igate his or any other eomplaint, since such

an inwest igat ion was a d iscret ionary,  ra ther  than an

adminis t rat ive,  aet .

i -1 .  This  cour t 's  dec is ions in  both sassower and Mante l l

are,  therefore,  ent i rery  consis tent  wi th  Nichorson:  they uphold

the commission's discretionary power to review a complaint and

determine whether  a fur r - f ledged invest igat ion is  warranted,



AFFTDAVTT OF SERVTCE

STATE OF NEW YORK )
:  S S . :

COUNTY OF NEW YORK )

VAIVESSA RTCHARDSON, being duly sworn, deposes and says:

r am over eighteen years of age and an emproyee in the off ice of

El io t  sp i tzer ,  At torney Genera l  o f  the s tate of  New york

on the 27th day of February 2oo2 r served one copy of the

annexed Aff irmation rn opposit ion To Motion For l_reave To Appeal

upon the f ol lowj_ng named person:

E1ena Ruth Sassower
p .O .  Box  G9 ,  Gedney  S ta t i on
Wh i te  p la ins ,  New yo rk  1OGOs_0069

in the within proceeding, by deposit ing one true and correct copy

thereof '  proper ly  enc losed in  a post -paid wrapper ,  in  a post_of f ice

box regularly maintained by the Government of the united states at

l-20 Broadway, New york, New york Lo27j,, directed to said person at

the address wi th in  the s tate des ignated by her  f  or  
,W",  

purpose.

Vanessa Richardson
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