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CASESTATEMENT OF THE

Respondent,-respondent the Commission on Judicial Conduct of

the State of New York ("Commission") opposes petit ioner-appellant

Elena Ruth Sassower 's ("pet iEioner")  October 24, 2002 mot ion for

leave to appeal  to th is Court  the December 18, 2001 decis ion and

order of the Appellat,e Division, First Department, Saggower v.

Comm'n on Judicial Conduct of New York. Pet,it, ioner's attempt to

appeal  th is decis ion as of  r ight  was denied by th is Court  in i ts

September t2, 2OO2 decision and order. Her current attempt to

seek leave on the ground of its purported "public importance,, is

wi thout meri t . .



. STATEMEIIT OF THE CASE 
:

The underlying facts of this case are summarized brief ly

beIow. The brief the commission submitted to the First

Depar tment ,  which d iscussed the case 's  background in  greater

deta iL,  was prev ious ly  submit , ted to  the Cour t .  ,

A. The UnderJ.ying Art icle ?8 proceedlng

Pet i t ioner 's  CPLR ar t ic le  ?g proceeding a l leged t ,hat  the

commiss ion,  which oversees jud ic ia l  conduct ,  was regui red by

Judieiary Law S44.1 to conduct a comprehensive investigation of

every " fac ia l ly -mer i t ,or ious"  compraint  o f  jud ic ia l  misconducE,

and t,herefore was without the discretion t.o dismiss complaints

that  pet i t ioner  f i led,  notwi thstanding i ts  conclus ion that  they

did not warrant a fuII-sca1e investigation. Petit ioner sought,

inter aLia, dD order of mandamus directing the Commission t,o

vacate i ts dismissal of her complaint concerning ,Judge Albert

Rosenblatt (then an Appellate Division, Seeond Department

Just ice) ,  and to  " receive"  and "determine"  her  compla int ,

concern ing . .Tust ice Danie1 W. Joy,  a lso of  t ,he Appel la te Div is ion,

Second Department.

In  a Decis ion and Order  dated January 31,  2000 (Exhib i t  C to

Pet i t ioner 's  Statement  in  Suppor t  o f  Mot ion for  Leave to  Appea1

( 'Stat  . "1) ,  Supreme Cour t ,  New York County (Wetzel ,  Act ing

,Just ice)  d ismissed the pet i t ion (and denied pet i t ioner 's  mot ion

for recusal and for sanct. ions against, the Att,orney General and



the commission due t,o their alleged "l iEigat.ion misconduct,, ) .

supreme court held Ehat the commission had t,he power to make

discretionary preliminary determinations as to whether Eo

undertake more comprehensive investigations, and therefore eould

not be compelled to undertake a comprehensive investigation.

Supreme Cour t  a lso re l ied on Mante l l  v .  New york State

Comm'n  on . fud i c ia l  Conduc t ,  181 -  M isc .  2d  L027  (Sup .  C t .  N .y .  Co .

! 9 9 9 ) ,  a f f i r m e d ,  7 ] - 5  N . Y . S . 2 d  3 L 5  ( 1 B E  D e p , t  2 O O O ) ,  a p p .  d e n . ,  9 6

N.Y .2d  706  (2001)  ,  ho ld ing  tha t  pe t i t i one r  had  no  s tand ing  to

seek an order compell ing the Commission to investigate a

part icular complaint, because such an investigat, ion was a

discret ionary,  ra ther  than an admin is t rat ive act  (Stat . ,  Ex.  e ,

pp .  4 -5 ) .  I n  add i t i on ,  c i t i ng  pe t i t i one r ' s  f r i vo lous  and

harassing conduct during the l i t igation, Supreme Court enjoined,

both petit ioner and her pro bono organization, the Center for

. Iud ic ia l  Aeeountabi l i ty ,  fnc.  ( "eJA")  f rom inst i tu t ing "any

further actions or proceedings relating to the issues decided

h e r e i n . "  ( S t a t . ,  E x .  C ,  p .  5 ) .  P e t i t i o n e r  a p p e a L e d  t o  t h e

Appel la te Div is ion,  F i rs t  Depar tment .

B. Proeeedings Before The Appellate DivLeLon

The First Department unanimously aff irmed ,Justice Wet,zel 's

dec i s ion .  (SEa t . ,  Ex .  A )  .  The  cou r t  he ld  tha t  t he  "pe t i t i on  to

compel respondent's investigation of a complaint was properly

d ismissed s ince respondent 's  determinat ion whether  to  invest igate



a complaint involves an exercise of discretion and accordingly is

not  amenable to  mandamus."  (Stat . ,  Ex.  A,  p .  1)  .  Wi th respect  to

the f i l ing injunction imposed against both petit ioner and C,JA,

the F i rs t  Depar tment  concruded that  i t  was " just , i f ied g iven

pet i t ioner 's  v i t r io l ic  ad hominem at tacks on the par t ic ipants in

this case, her voluminous correspondence, motion papers and

recusal motions in this l i t igation and her fr ivolous req'uests for

c r i m i n a l  s a n e t i o n s . "  ( S t a t . ,  E x .  A ,  p .  2 l .

On .fanuary 17, 2002, petit ioner moved before the First,

Department for reargument,, and., on February 20, 2002, for leave

to appeal  to  th is  Cour t .  On March.26,  2002,  the F i rs t  Depar tmenE

denied both moEions.

ARGI'MENT

PETITIONER IIAS NO BASIS FOR SEEKING I,EAVE TO APPEAIJ

This  case ra ises no issue that  is  "novel ,  o t  o f  publ ic

importanee, or [which] involve [s] a confl ict with prior decisions

of t,his Court ,  ot [as to which] there is a conf l ict among the

Appe l l a t , e  D iv i s ions .  "  22  NYCRR S  500 .11  (d )  (1 )  ( v )  .  Pe t i t i one r ,  s

only support for her claim that her ease merits review is the

assert j-on she has repeated in every f i l ing submitted to this

Cour t :  that  Sassower,  Mante l1,  and every re la ted,  unfavorable

d e c i s i o n  a r e  " j u d i c i a l  f r a u d s , "  " d e c e i t I s ] , , ,  o h o a x [ e s l  . o  ( S t a t . ,

pp .  6 ,  8 ,  9 ) .  Pe t i t i one r ' s  p rac t , i ce  o f  dec la r i ng  eve ry  dec i s ion

that  d isp leases her  to  be a " f raud,  "  and re lent less ly  v i l i fy ing



anyone who opposes her, is by now too welL-documented to require

further comment.

sassower noL only does not concern a matter of public

s ign i f i can t ,  i t  i s  a l so  no t  "nove l . "  A  yea r  ea r l i e r ,  Man te l l  had

held that a petit ioner had no stand.ing to seek an order

compell ing the Commission to investigate a part icular complaint.,

because such an investigation was a discretionary, rather than an

adminis t rat ive act .  This  cour t  denied pet i t ioner ,s  mot ion for

l -eave Eo appeal  that  dec is ion,  Mante l l  v .  New york s tate comm,n

on  i l ud i c ia l  Conduc t ,  96  N .Y .2d  706  (2OOj - )  .  Sassower r  EUpra ,

fol lowed Mante1l, holding that, the ..peti t , ion to compel

respondent's investigation of a complaint was properly dismissed

since respondenL's determinat. ion whether to investigate a

complaint involves an exercise of discretion and accordingLy is

not amenable t,o mandamus . " (Stat .  ,  Ex. e, p . 2) .

Pet i t ioner '  s  proceeding,  therefore,  concerned

stra ight forward appl icat ion of  a  wel l -establ ished ru le  of  1aw,

that mandamus wil l  not l ie to compel performance of a

d i sc re t i ona ry  ac t .  Pa r t i cu la r l y  i n  v iew  o f  pe t i t i one r , s

consis tent ly  reck less and abusive l i t igat ion tact ics,  her  case

does not  mer i t  th is  Cour t 's  rev iew.
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all of the reasons stated aborle,

appeal ehould be denied.
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