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Michoel Mantell u NYS Commission on fudicisl Conduct(Ny Co. #99-10s6ss)
Justice Edward H. Lehner (september 30, 1999)

I The Decision omi* the procedural History of the proceeding
& the Papers Before the Court

The decision does not recite the procedurar history of the case before
Justice Lehner, including the papers before him. Most conspicuously,
it does not identify that Mr. Mantell superseded his Verified petition
with an Amended verified petition. Indeed, the decision,s solereference to either document is an a,'uiguou, reference in itspenultimate paragraph "the petition is thereforJdismissed,, (at p. 9).

Instead, the decision begins as if in the middle of some other
discussion, referring to "this motion" (at p. l), which is not ia"rtii,"J
either as to whose it is or what it seeks. Ii is unclear whether it is Mr.
Mantell's verified petitionl or his Amended verified petition, orwhether it is the_ Attorney General's ..cross-Motion 

to Dismiss the
Petition" or his "cross-Motion 

to Dismiss the Amended petition,,.

CPLR $2219(a) requires that an order determining a motion ..recite thepapers used on the motion". Justice Lehner's single short-form ordeipertaining to this proceeding recites no papers, 
-notwithstanaing 

theform order contains a pre-printed section-as to the ..paperr...r"ia 
on

this motion". This pre-printed section has been left completely blanlq
€rs likewise, the pre-printed rine inquiring as to what the decided motion
is "tolfor". The only identificatlon in trre short-form order of themotion "decided in accordance with [the] accompanying -e-orarrdu-
decision" is its return date of *s/zi/gg; 

and its -otiJn *qu"n"" oi"001".

ft thus appears from the short-form order that the motion being decided
is the verified petition, whose Notice of petition set a vray 2s, lggg
return date. However, by stipulation between the parties, occasioned
by the Altorney. General's request for additional iime, Mr. Mantell
consented to a stipulation adjourning the Article 7g proceeding .,for alrpurposes until June 23, 1999-. such date was then reflecte-<l on the

t See Official..Court 
lo1"r, Supreme Cour! Ny County, Chapter 9"operating statement":-B(l) Judge-"nL in Speciar'proc"Ji"gr. ..In specialproceedings..the proceeding is the motion. . .,'
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Attorney General's June 7, 1999 .Notice 
of cross-Motion to Dismissthe Petition", consisting of a Notice, tut..or*oum of Law, but nosupporting affrdli!._ Thereafter, on June ts, tgg9, rdr. Manteil servedhis Amended verified petitioni, u""orpanied by a request for theAttorney General's consent to an encrosed stipultiinlo further adjournthe return date to Jury 15, rg9g. The stipuiatioi was signed and theAttorney General's June 23, 1999 *cross-Motioi 

to Dismiss theAmended petition", again with no supporting affrdavit, was noticed fora July 15, 1999 return date. Mr. Manieil th-ereafter iri"a ,"pty papers,consisting of a July 14, lggg Reply Affidavit -a-rur".orandum ofLaw.

A review of the documents in the court fire does not reveat the AttorneyGeneral's June 7, 1999 "cross-Motion 
to Di;i;;-th-e petition,,. Thismay not have been fired in view of the Attorney c.i"ra,, ,up"rr"aingJune 23' 1999 "cross-Motion to Dismiss the AmendeJpetition,,, whichis in the court fire. The pre-printed short-fil;;; which provides"Yes" and 'T.{o" boxes-to gignify whether tne aeciald motion has a"cross-motion", 

has neither box checked.

n The Decision obriterates the_critica.r Argumenb presented bythe papers before the Court, i*iai"g Ar. Mantcll,sArgumen*_ tltg! the Key Issue to be Deirmined was the"Faciar Merit"_o! the Ancgotians of his t"iiiot L[isconduct
comprainr Dismissed 

-by 
th; comnission wirhoutInvestigatiou and, Based Thereo4 nx n"iit"^nt to Reriefander CPLR 57503(3), in addition to CpLR giaOS\l

In addition to obliterating the identity of the papers in the record, thedecision obliterates.the^Lguments presented by those papers. Thisincludes Mr. Manteil's foremost argument that i.it wourd be pointlessfor the court to rule in this Article-zs proceeding; *inout examiningthe facial sufiiciency of-the allegations oi rrir".;"iiJiu .ir"onductcomplaint, dismissed by the commission * pr"r".*" ..no indicationof judicial misconduct upon which to base an iniestigation,,. Aspointed out in Mr. Mantell;s Memorandum of Law (;;; l_2), as well
T in .his Reptv 

^Affidavit (1T1t7-8), the Attorn"i-6ln"rut, zN thecommission's "defender in this case;', totaily ignored the surficiency ofthose allegations in his "cross-motion,, 
to airriirr. VJ; in addition tonot identifuing Mr. Manteil's argument thal th9.,"airp"La sufiiciencyof his complaint's alregations is the qivotar .ii"g i" i" made, JusticeLehner makes no such ruring in his decision. iil:r,l;;"rse ruling on

{
w

' Mr. Mantell did not serve a new Notice of Motion with a new returndate for his Amended Verified petition.
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their suffrciency would necessarily expose that the commission,s
determination that the allegations present ..no indication of judicial
misconduct" is not only "affected 

by an error of law,,, is ..arbitrary 
andcapricious", and an "abuse of discretion,, - entitring Mr. Mantell torelief- but an affront to human intelligence. 

- '--o

It was Mr. Mantell's Amended verified petition (J[8) which soughtrelief on these three grounds, in addition to the ,i,iiL ground in theverified petition, which had been limited to ..failure To perform a dutyenjoined upon it by laf'(![g). This fact:,1u: 
:.e;.rsly pointed out byMr. Mantell's Repry Affrdavit (at ll2), with his tut".or*oum of Law

Q__Q r{eltifying tlrl_g:ry_four grounds represent ,hu'"ng., underCPLR 97803(3) and CpLR $7803(t.

The decision's closest reference to cpLR $7g03 is its generar statement
that "petitioner 

commenced this Article zdpro.e"dingll.r.ing a writ ofmandamus directing the respondent to conduct an iivestigation of hiscomplaint" (d p. 2). The decision suppries no specifics as to the basisupon which Mr' Mantell was seeking a writ of mandamus. Nor does itdiscuss the legal standard governing relief under the never referred tosubdivisions (l) and (3) of cpLR lzaor, also not referred to. This,
notwithstanding their clear relevance to what the first sentence of thedecision purports to be "the central issue on this motion,, to iii,"whether a writ of mandamus is available to ,"quir" ihut ,"rpond.ni
New York State commission on Judicial conduct investiiate anattorney's complaint in which he charges that a particular New york
city criminal court judge viorated the standard, oi;uoiriar conduct
during a court hearing.,'

This concealment of the subsections of cpLR $7g03 and the legal
stanfards relating thereto reflect Justice LehnJr's knowledge tf,atdisclosing them would reveal that the commission was without anylegitimate defense to Mr. Mantell,s challenge. 

- 
Justice Lehner,s

knowledge can be presumed from the record beiore him, showing theutter inability of the Attorney General to construct "oh"r.n, argumentin Points I and rI of his Memorandum of Law in ,uppo.t of his ..cross-
Motion to Dismiss the Amended petition". point I was entitled"commission's 

Decision to Dismiss petitioner's complaint w€N
I"i,h.":. fblo?qy, Capricious nor Contrary to Law La Snould beupheld".' Point II was entitled "A proleeding in th" Natu." of

i . In Point I (pp.. +-!), th9' Attorney Generar reviewed, at rength, caserawfolthe general legal principle that a dete-rmination of uo ua.inltrative body orofftcer will not be deemed arbitrary and capricious if there i. u.tio*r basis forit. That done, he concluded with alingle final paragraph lp r-. u_il,which offered
9
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Mandamus is Inappropriate Because It Seeks to compel a purely
Discretionary Act".a

The decision entirely ignores points I and rI of the Attorney GeneraPs
aforesaid Memorandum of Law, as well as Mr. Mantell;s response

judicial misconduct". Instead, the Attorney ceoirat immediately shifted toarguing that the commission did not 'fail[ 
p-pffi1" a duty .nloinro "p- ii uylaw" when it refused to investigate l"Ir. IMantell's co.opiaini. For this, theAttgrn:y General quotd verbatim, Judiciary raw gcc.i(a) and o), *iinouianaly-rng or discussing -either part br,rt underlining suuaivision"lu; ..tL;

commission may dismiss the complaint if it determines-that Gcomplaint on itsface lacks merit...". Then, wit[out claiming that *no irrJication orpacial
miscorrduct" is equivalent to 'bn its face lacks merit", or showing ,ffi tlr;specific allegations of Mr._Mantell's complaint fell into either *t"gory, he rested
on a bald assertion' "The Commission clearly acted within its statutory authority
wlyn-|t$smissed petitioner's complaint, determining 'that,ft*. i. no indication
ofjudicial misconduct upon which to base an investi-gation." consequently, theconcluding sentence of his point I that "the commiision's determination...was
rationally base4 and neither arbitrary, capricious, no, *n rury to law,, wascompletely devoid of evidentiary support foi even one of these three grornds, letalone all three.

p.r the general legal principle that -andamus is inappropriate where-a purely
discretionary act is sought to be compelled. How."#rt. pir.Lnt o no caselaw
thowing that Judiciary Law $44.1, in fact, *nf.r, iiscretion upon tt.
Commission to dismiss complaints. Nor did he piesent any analysis or discussion
of Judiciary L.aw $44.1. Rather, the Ataorney General ig"i" i""t"d, verbatim,
944.1 (a) and (b), again underlining (b): '.ihe commisiion may dismiss thecomplaint if it determines that the complaint on its face lacks merii... ". This hefollowed with a verbatim quote of zz l.tycRR $2000.3 without
acknowledging, let alone reconciling, its facially-obvious" inconsirt.n"y *itt,
Judiciary L,aw ga4.l(b) in pgrmitting the commission to dismiss " *-pr"ini
with no requirement ttrat it first be determined to lack merit on its fac€. TheAttorney General then summed up with two conclusory sentences that the"statutory language" gives the commission discretion * to whether to
Iry:r|g"tg a complaint, which cannot be compelled by manaa-us - an assertion
belied by Judiciary law g44.1 - the statuto.y i*guug. ut irr*, *rrich he had notanalyzed or discussed. He then finisheo- uy speJirying that mandamus wasunavailable to compel investigation of Mr. Manteltl,s comi'taint. In fac! ttris was
yttur,, there having been no claim by the Auorney Generar ttrat thecommission's determination that his complaint presentt .rno indication ofjudicial misconduct" was s;monymous with *on it" iu." lacks merit" - which, inorder to -have probative value would have to have been in affidavit form _ andthere being no showing that ttre alregations of the co.ptuiJ-*ere lacking inmerit on their face.

neither facts nor law to show a rational basis for the Commission's determination
P, ry l4antell's judicial misconduct complaint presented .io indication of

J-
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thereto in his Repry Memorandum of Lawj while nevertheless
purporting to determine the "central issue" as to the availability ofmandamus. In determining this "central issue,,, the decision *t otty
omits anything reflecting Mr. Mantell's cpLR $7803(,) chailengg rowit, that the commission's determination is ..ahected* 

6y * ..io, orla#', "arbitrary and capricious" and "an abuse of discretion" - *hi"i,
along with his Amended verified petition raising thut challe'ge _ isnever mentioned. Instead, the decision exclusivJy focuses on cpLR
$7803(l), "failure to.perform a duty enjoined upon it by raw,'- which,by holding that the commission has discretion to investigate
complaints, it impliedly rejects.

nI. The Decision's craim that the conmission Has Discretion as
to whether to Investigate Judicisr Misconduct comprainr i
Not Based on any Examination of the plain toigoog" oy
Judiciary Law $44.1, its Legislntive History, or Caselow
Pernkkg Thereto, but Rests on the court,s iw, suo sponte
and Demonstably Fraudulent Argument

The decision purports (at p. 3) that "lased on the express wording of
the goveming law, the Judicial commission's action, ul irru" here were
within its authority". The inference is that the..go.,,e*ing laf' bein!
referred to is Judiciary Law $44.1 since the declsion has just quoted
subdivisions (a) and (b) thereof. Yet, nowhere does the decision

t Mr. IMantell's Memorandum of law characterized the AttonreyGeneral's Point I *-'h"tg1:o a string of legal prutitoa.r-interspersed with
:id95 o-f pthority fromvhich these platitudei *.r, rit.a. Iimay just as wellbeen lifted from a textbook" (at p. g). He also analyzed tn. .*., presented bythe Attorney General to show ttrat tttey supported his entitlement to relief andthat, by contrast to the reasoned daerminahb* of udminil*iiu, .grn"ies andoffrcers being judicialy reviewed therein, the commissio' Lo provided noreasoning to support its determination that his complaint pt r"rt.a ..no indicationofjudicial misconduct". That the determinati"" ;; ;"6fiy'r,,e.rorraole wasdemonstrated by Mr. Mantell in rhe first point of his Gtrilorandum (pp. 4-8), showing that the {l"gtiop.of his judicial 'nir"onJij "o-iruin constitutedviolations of standards of judicial condu"t - recognized bv the commission inprior decisions.

In response to the_Attorney General's Point II, Mr. Mantell observed thatifthe availability of mandamus was guided by-qe intrrprt"ti* orluai"iury tu*
$44' 1, the term "shall" in the statute-mandated ttre Commisrion , investigation ofallegations of "misconduct in office" and that 'hs the e*act *oiding of the statuteindicates" it *was not the intention of the r.girr"t". 

-i,. 
creating thecommission" to give it discretion as to wheth., i" l*otigate complaintsalleging judicial misconduct.

0
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actually state that the dismissal of Mr. Mantell's complaint is within the
Commission's authority under Judiciary Law $44.1.

Like the Attomey General's dismissat ..cross-motion,,, 
the decision

contains no analysir_o{F" prain ranguage of Judiciary Law g44 l. Nor
does it contain any finding that in dGmissing Mr. Mandell's lomplaint,
without investigation, the Commission made the determination
expressly required by.subdivision (b), to wit, that the complaint..lacks
merit on its face". This wourd have required the court to conclude that
the phrase "no indication of judicial miscondu"r', upp"*ing in thecommission's letter notifying Mr. Mantelr of *re dismissal of his
complaint, was equivalent to "on its face lacks merit". The decision
does not do this - any more than the Attorney General did this in his
dismissal "cross-motion".

Instead, Justice T,ehner emtarks upon a sua sponte a^rgument, not
advanced by the Attorney General, that because the commission has
discretion to investigate complaints filed by its administrator, it also
has discretion to investigate complaints received from outsia" ,our""r,
such as Mr. Mandell.

To advance this sua sponte argument, Justice Lehner conceals that adifferent "governing 
!au/' applies to administrator's complaints, which

is deemed "filed- with the commission, as opposed to a complaint
from an outside source, which is deemed to u" ..received,,. 

Justice
Lehner's knowledge of these distinct statutory provisions and the
different phraseology may be presumed from hi, 

^"*"".pting 
of New

York state commission on Judicial conduct v. Doe,6l Ny2d 56(1984) twice in his decision (p.2,3). His second "*r".pi, that..filing of
a complaint...triggers the commission's authority to commence an
investigation into the alleged proprieties" is in trvl respects selective.
Firstly, it omits the immediately preceding sentence oi tt ut court ofAppeals decision, expressly distinguishing ruaidary Law $44.1 aspertaining to a complaint received by the commission ..f.o- i citizen,
and Judiciary Law 544.2 as pertaining to ..a complaint on its own
motion", filed by its administrator. secondly, it omits the words from
commission v. Doe im^mediately preceding ;fiting oir"o-praint,, to
ytit, 

"i! is the receipt of' - which relate to a complaint undei Judiciary
Law 944.1. Havin_s 

_omitted this phraseology for a complaint under
Judiciary Law $44.1, Justice Lehner is able to-make a statement that is
Jrue for Judiciary Law 944.2, but not g44.1 that..it does not require aninvestigation to take place." This would have been ourriou, had Justice
Lehner identified subdivisions (l) and (2) of Judiciary Law g44 _ and
compared them.

S
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A comparison of Judiciary Law $$zt4.l and 44.2 would have readily
disclosed that these are two very diffelent ..governiig 

lu*r", J"di;ia;
law 

.$44.2 using the.discretionary ",ouy'i for iniestigation of an
administrator's complaint, in contrast to Juiiciary Law $al.l, using the
directive "shall" Jor investigation of a compiaint from an outside
source, absent a determination by the commission that the complaini
on its face lacks merit.

Indeed, Doe v. commission on Judicial conduct, r24 A.D.2d 1067 (4rh
Deptr 1986), which Justice Lehner purports (at p. 3) ..support[s]" 

iris
conclusion that no investigation is required dtes so only 

-insofar 
as itrelates to no investigation being required for an administrator,s

complaint - the sole issue before that court.

It is without identising that administrator's compraints are governed
by Judiciary Law 944.2, not Judiciary Law $44.1; that Justice Lehner
states:

'' "..the language granting the Judiciar commission the
wide latitude to decide whether or not to investig ate a :
charge does not distinguish between the trvo delineated
types of complaints. The discretion to decline to
investigate applies regardless of the source of the
complaint." (decision, p. 3)

Justice Lehner uses the phrase "the language" in the same way he uses
the phrase "the governing rad' - with intended ambiguity. To the
extent that the "language" to which Justice Lehner is a[uaing is that of"the Judiciary Lad'- referred to generically in Doe v. commission _
y!i"h he has just excerpted - Judiciary Law g44.1 and s44.2 clearly
delineate between the two types of compl-aints, as likewise the
iLvestieative responsibilities of the commission. To the extent that"t!" language" to which he is alluding is 22 NycRR $7000.t;reference to which also appears in Doe v. commission, which he hasjust quoted, this commission-promurgated rule is faciaily inconsistent
with Judiciary Law 944.1 precisely b""uur" it gives the commission"wide discretion" not conferred by that statutiry provision. Justice
Lehner's awareness of this infirmity may be r""n frorn his conspicuous
failure to identifu or quote 22 NycRR lzooo.: in connection with his
opening discussion of the commission's authority and Judiciary Law
$44.1. This, notwithstanding the Attorney General's ..cross_motion,,
twice cited and quoted it, incruding und", the heading ..staiutory
framework" (p. 2),-rherein he falserylhimed (at p :; lrrat it..folrows
the language of Jud. L. g44(l)"
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It must be noted that except for the singre instance, at the outset of the
decision bp.2-3), where Justice Lehneicites and quotes Judiciary Law
qf.1, the subsequent three references in the decision to Judiciary Law
944 are without specifying the subdivision. once €ain, trri, p!-iis
Justice Lehner to make misreading statements as to the discretion ii
confers which, while true for administrator-filed complaints under
Judiciary Law $44.2, are not true for complaints received from outside
sources under Judiciary Law $44.1. Thus, he speaks of ..the specifrc
deference granted in Judiciary Law $44" (at p. g) and .trre erqpticii
discretion granted the Judicial commission iy iuoiciary Law g++i' 1atp.e) .

That_Judiciary Lalv $4-4.r imposes a mandatory investigative duty upon
the Commission is clear from Matter of Nichotson] SO NyZ d 5g7
(1980) - reference to which appears in the excerpt iom commission
u. Doe, -supra, appearing at page 2 of the decision. rn Nichorson, the
Court of Appeals stated:

"...the commission must investigate foilowing receipt of
a complaint, unless that complaint is determined to be
facially inadequate (Judiciary Law g44, subd. l)...,, at
346-7 (emphasis added)

Such definitive interpretation of the "language,'of 
Judiciary Larv $44.1by our state's highest court was baseJ on briefs rrt"a ui tr,e

commission. Indeed, instead of pursuing his ow' Jrla sponte
excursion into the commission's discretion io take no action on an
administrator's complaint, Justice Lehner could more profitably have
devoted himself to a sua sponte exploration of the Niciotson briefs so
as to verify how the commission interpreted the ..shall,' t*guug" oi
Judiciary Law $44.1, upon which the court of Appeals based its own'j-1t1" interpretation. In view of the commisrion', failure to interpret
Judiciary Law $44.1 in the dismissal "cross-motion', 

of its attorney, the
commi ssion's interpretation in Ni cho Ison was particularly relevant.

fot gurprisingly, the commission's brief in Nicholsontook the position
that "shall" requires an investigation:

"(Jnless the commission determines that the complaint
on its face lacks merit, the law requires that the
commission 'shall conduct an investigation of the
complaint' (Judiciary Law 944[1])...- (at p. 3g,
emphasis in the original).
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fince analysis ofthe plain tanguage of Judiciary Law $44.1, reinforced
!v ,hr interpretive decisionarlaw of ttr" couior epi"urs estabrishes
the commission's mandatory investigative duty, 

-i'ustice 
Lehner,s

citation 
lo Harrey v. perkinson, r87 e,.o.za 765 (;'d Dept. 1992) thatno- relief can be granted because "the action invoived the exercise ofjudgment or discretion" is inapplicable. In th; absence of acommission determination that Mr. u-aeil's comflaint..racks meriton its face", mandamus to compel was available - there having been noassertion by the Attorney General or finding by Justice Lehner that thecommission's letter dismissal that "there ir no indication of judicial

misconduct" is equivalent thereto.

Iu The court's 
-Anarogr of the commission to a publb

Prosecutor whose Discretionary prosecutorial Decisions are
Not subject to Judicial Review is (Jnsupportcd by any legol
Authority and, Addilionally, 

il Betied ty l"aiciary t"* Sil.iond Judicial I nterpretstion There of

Justice Lehner presents no legal authority for his subsequent argument(at pp. 4-6) that "the commission's iunction i, in'-any respects
similar to that of a public prosecutor" (at p. 4). This duplicates theAttorney General's failure to provide regaL auihority for his similar
claim, albeit more scantily presented in point III of his'memorandum oflaw in support of his dismissar "cross-motion,' 

(at p. l3), that theCommission is "like a prosecutor',.

T*tto, the only law Justice.Lehner presents is for the proposition that
the discretiolgry prosecutoriar decisions of a public pror*rro, are nots_ubject to judicial review. Indeed, after two p4ges of legal citations forthat proposition (at pp. 4-6), Justice Lehnei "-on""d"r"tt at he has nocaselaw specifically holding that the commission is like a prosecutor,
not subject to judiciar review. He confesses to drawing an anarogy _one which, in order to be applicable, rests on the corimission u""irrgvested with discretion:

"while the District Attorney is an elected officiar whose
activity or inactivity is ultimately subject to review by
the electorate, in right [ofl the wide iatitude statutorily
granted to the Judicial commission in accomplishing its
functions and the similarity of the public poii"y issues
involved, the comparison to a District Atto_"y
appropriately serves as a guideline in resorving the issue
at hand" (at pp. 6-7)
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Since, as herein demonstrated, there is no "wide ratitude statutorilygranted" by Judiciary Law $44.1, Justice Lehner's analogy falls.
|I91e9ver, the "public poricy issues" are reflected by tt e ta'iuage oiJudiciary Law 944.1 - as rikewise from its regisrativl history-shoivinj
that despite two emendations of Article 2i of the Judiciary Law,following the two constitutionar amendments creating andstrengthening the commission, that mandatory language remained
unchanged.

The fact that ttre decision cites numerous cases for the proposition thatthe District Attomey has prosecutorial discretion, *t i"i, is not suuj"ci
to judicial review, and fails to cite a single case either for theproposition that the commission has discretion under Judiciary Law
$44.1 to decline to investigate facialry-meritorious comptaints or for
tfe yavailability of judicial review io challenge the commission,s
dismissal, without. investigation, of faciailimeritorious judicial
misconduct complaints takes on added significance further on in the
decision. It is there that Justice Lehner 

-admits 
("t ;- g) that under

county Law $700 
"a District Attorney is not e*p.essly-granted ttre

authority to decline to prosecute". In other words, prosecutorial
discretion is not authorized by that statute, but has been judicialty
created.

This is recognized and rationarized in-Matter of Johnson v. Boldman,
24 Misc. 2d 592 (1960), a cz*e cited for other iurpor", in point III of
the Attomey General's Memorandum supporting his dismissal ..cross-
motion" (at p. l2). rn Johnson v. Boldmin, thJ court confronted that
the seemingly mandatory statutory language pertaining to the district
attorney's duty did not support the di scretionary iudicial-interpretation :

"A cursory examination of annotated statutes shows that
section 700 of the county Law has undergone several
legislative reviews and revisions in ttre pist 50 years
without substantial revision of the phrase: ilt ,hull be the
duty of every district attorney to conduct alr prosecutions
for crimes and offenses cognizabre by the courts of the
county'. It is inconceivable that these successive
Legislatures were so unaware of the existing practices in
the lower courts that when they used ttre woid .duty' it
was intended as a mandate to the District Attorney to
conduct all prosecutions for crimes and offenses. It is
equally inconceivable that these successive Legislatures
all would ignore any real conflict between knoin actual
practices and the true legislative intent behind the
wording of the statute.,, (at p. 594).

D
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In gther words, the legislature was deemed to have acquiesced tojudicial interpretation at odds with the statute uy it, iuirur.'to ,.rponJ
to it. since Justice Lehner cites no cases from .ithe lower courts,, over
the 25-year history of the commission_ countering the mandato;
investigative language of Judiciary Law $44.1, recolgnira nearty-26
years ago by the highest state court in Nicholson, the;public policy' isreflected by the plain language of Judiciary Law g44.I-and the faithful
interpretation in Nicholson.

v The Decision's clnim that Judiciat chailcnges to Attornqt
Disciplinary commince Dismissats of Auoiey Misconduct
corrrplaints support the (Inavaitab'ility of Mandamus to
Review the commission,s Dismissats oj niicial Misconduct
complaints is Betied by the cited tuZtcut challenges and,
Most Importantly, by the Afrorney Disciplinary Law

similarly bogus is Justice Lehner's further argument (at p. 7) that a'.l.y"y 
of comparable challenges to the decisions or utto-"y

disciplinary committees" supports his claim that a writ of mandamus is
not available to review the commission's dismissal of Mr. Mandell,s
complaint without investigation. The "comparable 

challenges,' cited by
the decision consist of two cases ̂ brought against 

-disciplinary

committees to compel investigation of "oo,pluintr- against atto-"ys.
The first of these cases is a brief unpublisied deciJion in a gl9-s3
federal action, clouden v. Lieberman, lgg2 wL s4370 (E.D.N.Y.
1992) - which the Attorney Generar cited in point III of his
Memorandum of Law (at p. r3), but with no argument as to its
applicability. The second of these two cases is a trvo--sentence decision
in an Article 78 proceeding, schachter v. Departmental Disciplinary
committee,2r2 A.D.2d 379 (lg Dept. 1995). Neither case discusses,
or even identifies, the pertinent statutory and rule provisions pertaining
to attorney disciplinary committees.

Nevertheless, the decision contends that:

"these holdings are telring because the provision granting
the Disciplinary committee the authority to disciplinl
attorneys does so with broad language (Judiciary Law
$90; 22 I\ryCRR 9603.4) and does not specifically
permit the dismissal of a complaint on its face, as is
explicitly authorized under the provision governing the
Judicial Commission [Judiciary Law g44].,i1ut p S;-
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The inference is tha! the language authorizing grievance committees todiscipline attorneys is broader than that authJrLing the commission to
{r_s91qtine 

judges - which is not true - and that luliciary Law g90 and22 NYCRR 9603.4 lay out a procedure for investigation of complaints
more stringent than that of Judiciary Law $44.i - also noi true.
Indeed, not only is Judiciary Law $90 completely silent about whJ
attorney disciplinary committees are to do upon receipt of a complainf
but22I'TYCRR g603.a(c) is framed in whoily discretionary ranguage:"Investigation 

of professionar miscon duct iay be commenced upon
receipt of a specific compraint...by the oeiartmental Discipd*y
committee... " (emphasis added). consequently, neither Judiciary Law
$90 nor 22 NYCRR $603.4 impose -y duty upon the grierrance
committees to investigate complaints. Thus, tt " onty thing-..telt-i-ng;
about the clouden and schachter cases is that, iontrury to the
decision's claim, they are NoT "comparable 

challenges',.

w. The Decision's sua sponte comporison of rudichry Law
s44.1 to other statutes is Ineievant aid co^piuouity
Det'oid of Interpretive Caselnw

The decision concludes (at pp. g-9) by purporting that public Heatth
Law 9230(1OXa)(D and Education Law-sosrotrxb) are examples of
statutes not affording "the specific deference g.-ti i in Judiciary Law
$44" as to whether to investigate a complaint.

However, as hereinabove discussed, Judiciary Law $44.1, in contrast to
Judiciary Law $44.2, grants the commission no discretion but to
investigate complaints which it has not determined to be facially
lacking in merit. This duty to investigate facially meritoriou"s
complaints received from outside rour""J do", not become less
mandatory as to those complaints just because another agency,
operating under Public Hearth Law g230(lo)(a)(i) is .equirld ;;investigate "each complaint received regardless ottt "iou.ce,, iat p. g).

Moreover' as to Education Law $6510(lxb), whose ranguage the
decision also cites (at p. 9), it would upp. that it ii ,Jugnrl
comparable to Judiciary Law $44.1 in thai it requires that ..The
department shall investigate each complaint which alleges conduit
constituting professional misconduct" - such language imptying that acomplaint not alleging conduct constituting profJssiJnal misconduct _
in other words one which "racks merit on itJ face" - is not required tobe investigated by the deparhnent.

conspicuously, the decision provides no caselaw showing how courtshave interpreted these two statutory provisions, notwithstanding the
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9ryiri".l has just conceded (at p. 8) that county Law g700 has beenjudicially transmogrified so as to confer upon tt e airtri"t ;;;;
discretion not contained in the statute. It seems likery n", tt " agencies
dismissing complaints under public Health raw $z:o(10)(a)fi) an;
Education Law 96510(lXb) have been.the subject ort.gat-"tulf.ng",
including Article 78, much as the district attorneys and attorn"ey
disciplinary committees in the cases the decision "it", 1at pp. +-lj.Likely, too, courts have commented as to the availability oi juaicial
yi"*, including by way of Article 7g,. in proceedings ct it"niing th"dismissals of complaints by those agencies.
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